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SEXUAL HARASSMENT OF WOMEN AT WORKPLACE ACT- THE “WHOs” & “WHATs” 

Background 

THE SEXUAL HARASSMENT OF WOMEN AT WORKPLACE (PREVENTION, PROHIBITION AND 

REDRESSAL) ACT, 2013 (the “Act”) at the outset makes it clear that the driving force behind the 

legislation are Articles 14 and 15 of the Constitution of India which guarantee Right to Equality and also 

Article 21 which guarantees a Right to Life with dignity. Further, the Constitution also allows a citizen to 

carry on any trade or occupation which includes a safe work environment. The Convention on the 

Elimination of all Forms of Discrimination against Women has also been cited as a prime reason behind 

this legislation being made.  

The Act had been in the pipeline for many years. The celebrated judgement in Vishaka and Others v. 

State of Rajasthan and Others1 was the first instance of the law formally recognizing the existence of 

Sexual Harassment at the Workplace. The Supreme Court in their judgement laid down certain guidelines 

which were to operate until a law was passed in that regard. Despite several attempts to enact a law on 

this subject, the Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Bill 

was not passed by the Lower House of the Parliament (Lok Sabha) until September 3, 2012. The bill was 

then passed by the Upper House of the Parliament (Rajya Sabha) on February 26, 2013 and finally 

received the President's assent on April 22, 2013. This legislation, applicable to the whole of India, is thus 

the final piece in the jigsaw that the Supreme Court started sixteen years ago in 1997.  

Who can allege?  

An aggrieved woman is the person who alleges sexual harassment. According to the Act, a woman 

alleging sexual harassment at a workplace need not necessarily be an employee and may be of any age.2  

The definition of an employee is quite exhaustive. It covers a wide range of situations for any work on 

regular, temporary, ad hoc or daily wage basis, either directly or through an agent, including a contractor, 

with or, without the knowledge of the principal employer, whether for remuneration or not, or working on a 

voluntary basis or otherwise, whether the terms of employment are express or implied and includes a co-

worker, a contract worker, probationer, trainee, apprentice or called by any other such name.3 

Criticism: The Legislature has not considered the fact that male employees may also be subjected to 

sexual harassment. The Act could have been made gender neutral.  

Who is an employer under the Act? 

The head of a Government or Local Authority, related department, organisation, undertaking, 

establishment, enterprise, institution, office, branch or unit is said to be the employer for the purposes of 

the Act. It can also be any other officer specified by the Government in this behalf.  

For a non-governmental body, any person responsible for the management, supervision and control of 

the workplace is said to be the employer.4 An explanation appended to the definition clarifies that a Board 
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of Directors is also an employer.  A CEO of a Corporation also falls within the ambit of an employer for the 

purposes of the Act.  

What constitutes Sexual Harassment?  

An inclusive definition5 has been adopted in the Act to define sexual harassment. This makes the list of 
situations given in the Act merely extensive and not exhaustive. It includes any one or more of: 

(i) physical contact and advances; or 

(ii) a demand or request for sexual favours; or 

(iii) making sexually coloured remarks; or 

(iv) showing pornography; or 

(v) any other unwelcome physical, verbal or non-verbal conduct of sexual nature; 

It may be noted that such actions and behaviours enumerated above may be direct or by implication.  

The following may also amount to sexual harassment6: 

(i) implied or explicit promise of preferential treatment in her employment; or 

(ii) implied or explicit threat of detrimental treatment in her employment; or 

(iii) implied or explicit threat about her present or future employment status; or 

(iv) interferes with her work or creating an intimidating or offensive or hostile work environment 

for her; or 

(v) humiliating treatment likely to affect her health or safety. 

What is a workplace?  

A workplace has been given an extremely wide definition. It covers both the organised and unorganised 

sectors. It includes within its ambit Public Sector Undertakings, Government Companies, Co-operative 

Societies, Private sector Organisations, Non-Governmental Organisations (NGOs), organisations carrying 

on commercial, vocational, educational, entertainmental, industrial, financial activities, hospitals and 

nursing homes, educational institutes, sports institutions and stadiums used for training individuals.7  

It is pertinent to note that a workplace also includes any place visited by the employee arising out of or 

during the course of employment. This includes transportation provided by the employer for undertaking 

such journey.8  

What is the redressal mechanism?   

The Act envisages the setting up of an Internal Complaints Committee at every workplace by the 

employer.9 

Where the number of workers is less than ten, it is not possible to set up an Internal Complaints 

Committee. In such a situation, or if the complaint is against the employer himself, the matter will be taken 

                                                           
5 S. 2 (n) of the Act 
6 S. 3 (2) of the Act 
7 S. 2 (o) of the Act 
8 S. 2 (o) (v) of the Act 
9 S. 4 of the Act 
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up by a Local Complaints Committee. The Local Complaints Committee (LCC) is a committee set up by 

the District Officer. Every district must have one LCC.10 

The Act sets out the constitution of the committees, process to be followed for making a complaint and 

inquiring into the complaint in a time bound manner. 

What is the duty of every employer?  

In addition to ensuring compliance with the other provisions stipulated, the Act casts certain obligations 

upon the employer11. Some of the noteworthy duties imposed on him/her are to: 

(i) provide a safe working environment 

(ii) display conspicuously at the workplace, the penal consequences of indulging in acts that 

may constitute sexual harassment and the composition of the Internal Complaints 

Committee 

(iii) organise workshops and awareness programmes at regular intervals for sensitizing 

employees on the issues and implications of workplace sexual harassment and organizing 

orientation programmes for members of the Internal Complaints Committee 

(iv) treat sexual harassment as a misconduct under the service rules and initiate action for 

misconduct. 

The employer is also required to monitor the timely submission of reports by the ICC. 

What about false and malicious complaints?  

The Legislature, being fully aware of the possibility of the provisions of the Act being misused, has put in 

place necessary provisions to curb women from making false, baseless and malicious complaints. It has 

provided that the woman making such complaints may be punished in accordance with the service rules 

applicable to her.12  

What is the punishment under the Act? 

Where an employer is found to have not constituted an Internal Complaints Committee or is found to have 

acted in derogation of any provisions of the Act, he is liable to be punished with a fine that may extend to 

up to Rs. 50,000/-. It may be noted that the fine of up to Rs 50000/- is for a first time offender. In case a 

person is found guilty for a second time, the punishment will be double the fine imposed on the first 

occasion.  

What about protecting the identity? 

The Act clearly provides that nothing in the Right to Information Act, 2005 will enable a person to get 

details about anything related to a complaint of sexual harassment except the justice secured by the 

victim of sexual harassment. Even this judgement will omit the name and personal details of the 

                                                           
10 S. 6 of the Act 
11 S. 19 of the Act 
12 s. 14 of the Act 
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aggrieved woman.13 A penalty has also been envisaged by the Act for a person who makes public, details 

of the complaint.14 

What is the punishment if found guilty? 

Under the Indian Penal Code, a new section 354A has been added15 which deals with the offence of 

Sexual Harassment. This section provides a punishment of rigorous imprisonment of up to five years or 

fine or with both where a man makes physical contact and advances involving unwelcome and explicit 

sexual overtures or makes a demand or request for sexual favours. Where a man makes sexually 

coloured remarks or forcibly shows pornography or indulges in any other unwelcome physical, verbal or 

non-verbal conduct of sexual nature, he will be punished with either simple or rigorous imprisonment 

extending to up to a period of one year or with fine or with both.  

Conclusion 

This small note in no way covers all aspects of the Act. It is merely a window into understanding some 

essential aspects of the legislation. It is strongly advisable to refer to the bare act for more clarity.   It can 

however be said that this Act is an important step in ensuring that the women of our country can go to 

work with lesser fears about unwanted sexual overtures from certain shameless members of the male 

community !! 
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13 s. 16 of the Act 
14 s. 17 of the Act 
15 Vide Criminal Law (Amendment) Ordinance, 2013, promulgated on 4th Feb 2013 


