
KEY TAKE AWAYS FROM HALF DAY SEMINAR ON “FDI & FEMA” 
 
 

The Bangalore Chapter of the Institute of Company Secretaries of India had organized a 
half day seminar on “FDI & FEMA” on Saturday, February 6, 2010. Ms. Anita 
Bhattacharya, Deputy General Manager, Reserve Bank of India, Bangalore gave the 
Key Note Address followed by an interactive session on the seminar topic led by Mr.  
S.M.Hiremath, Manager - Foreign Exchange Division (FED), Reserve Bank of India, 
Bangalore.  
 
The interactive session gave an insight into the FEMA Regulations relating to External 
Commercial Borrowings, Foreign Direct Investment in India and formation of 
JV/WOS. The following are the main highlights. 

 
A. External commercial borrowings (ECB)  
 
External Commercial Borrowing is one of the sources of finance for Indian Corporates 
which is gaining importance in the recent years. The reason is that the cost of capital (i.e 
interest rate) in some of the Financial Markets abroad is less compared to Indian 
Markets. In order to enable the Indian firms to compete in international market through 
their products/services, RBI constantly regulates the ECB policy keeping in mind the 
domestic economic conditions as well as global scenario.  
 
ECB can be accessed under two routes - Automatic and Approval.  
 
1. Current RBI Regulations under the Automatic route are as below: 
 
- Corporates (except financial intermediaries like banks/ Non Banking Financial 

Corporations (NBFC) are eligible to borrow from recognized non resident lenders 
like international banks/financial institutions/suppliers of equipments/foreign 
equity holders with minimum 25 % holding.  

 
- However individuals and trusts are not eligible.  
 
- The maximum ECB allowed per financial year is USD500 million. 
 
- The minimum maturity period (i.e the lock in period) for ECB under automatic route 

is 3 years upto USD20 million and 5 years above USD20 million. 
 
- All in cost ceiling with regard to rate of interest, other fees/expenses in foreign 

currency excluding fees/taxes payable in INR.  
 

o ECB upto 5 years – 6 months LIBOR + 300 bps 
o ECB above 5 years– 6 months LIBOR + 500 bps 

 
- ECB is permitted for:  
 

o Import of capital goods 
o Expansion / modernization / new project  
o Overseas Direct Investment (ODI) in JV/WOS abroad.  

 



- ECB is not permitted for: 
 

o Lending  
o Investment in real estate  
o Working capital purposes 
o Repayment of existing Rupee loans 

 
- At the option of the Borrower ECB can be secured by creation of charge over 

immovable property/shares etc. of the Company. However in case of default, the 
lender must comply with FEMA Regulations for disposal of the property.  

 
- Issue of personal and corporate guarantees is permitted, whereas Bank Guarantee 

(BG) / Standby Letter of Credits (SBLC) by Banks are not permitted.  
 
- Borrowers can receive the amount of ECB only after obtaining LRN (Loan 

Registration Number) from Department of Statistics & Information Management.   
 
2. Approval Route 
 
ECBs by Banks / Financial Institutions / Non Banking Financial Corporations (NBFC) 
and cases not meeting requirements of automatic route require prior approval of RBI. An 
additional amount of USD 250 million can be availed with average maturity of 10 years 
under this route. 
 
3. FAQs answered by RBI officials are as follows: 
 
- Whether new corporate vehicle, Limited Liability Partnership (LLP) is a eligible 

borrower? 
 
As of now only Companies are recognized as eligible borrowers. A requisite amendment 
has to be carried out in FEMA regulations to include LLPs in the list of eligible borrowers. 
He promised the participants to make reference to RBI in this regard. 
 
- How will you monitor the end use restriction of ECB? 
 
There are so many end use restrictions for the ECB. For example ECB is can not be 
used for working capital purposes. The responsibility of ensuring the proper end use of 
funds is on the Companies and professionals like Chartered Accountants/Company 
Secretaries through their compliance certificates which forms part of initial as well as 
quarterly Reporting.  

 
B. Foreign Direct Investment (FDI) 
 
FDI is one of the important sources of capital which is fueling the Indian Economy. In the 
globalized scenario RBI is playing a commendable role in facilitating flow of capital into 
the Indian Market. At the same time it has to regulate well to ensure that its policy is not 
a “laissez faire” giving way to unscrupulous people entering India.  
 
 
 
 



4. Current Regulatory framework relating to FDI 
 
- Any person resident outside India (other than citizen of Pakistan) or any entity 

incorporated outside India (except Pakistan) is eligible to invest in Equity / 
Preference shares / Convertible debentures in Indian entities.  

 
- There are two Entry Routes for FDI - Approval Route and Automatic Route. 
 
- While FDI in some sectors like real estate (with certain exceptions), retail 

trading(except in single brand retail, atomic energy etc. is prohibited, approval from 
FIPB (Foreign Investment Promotion Board) is required in some sectors like 
petroleum refining, defence, postal, courier, broadcasting etc. There are certain 
other sectors which are under automatic route but with certain Sectoral Caps such 
as telecom, banking etc. Investment exceeding the Sectoral Limit requires FIPB 
approval. 

 
5. Issue of shares to non residents 
 
- The first step is reporting of Inflow of Funds received by way of foreign inward 

remittance/debit to FCNR/NRE a/c to RBI within 30 days of the receipt through the 
Authorized Dealer in the prescribed format along with FIRC and KYC report from 
remitter Bank.  

 
- The next step is the Company has to allot the shares within 180 days from the date 

of receipt of funds or the same has to be refunded. In case of delay RBI permission 
has to be taken either to issue share or for refund. 

 
- Once the allotment is made Form FCGPR Part A is to be submitted to RBI within 30 

days through AD with certificates from Chartered Accountant and Company 
Secretary. 

 
- Annually, FCGPR Part B has to be submitted to Department of Statistical Analysis & 

Computer Services detailing therein the total FDI of the company and any changes 
during the year etc. 

 
6. Transfer of shares from Resident to Non Resident and Vica Versa 
 
- If a non resident shareholder wants to dispose of his shares or if an Indian 

shareholder wants to sell his shares to a non resident, certain procedures have 
been prescribed under FEMA.  

 
- However a transfer from Non Resident to Non Resident requires no compliance.  
 
- But if an NRI is transferring shares to a Non – NRI, RBI approval is required. 
 
- RBI has granted general permission for gift of shares from Non Resident to Resident 

whereas RBI approval is required in case of gift of shares from Resident to Non 
Resident. 

 
- FEMA regulations require approval of RBI (delegated to Authorized Dealers) via 

Form FCTRS submitted along with necessary enclosures.  



 
- Further transfer of shares of companies coming under approval route and transfer of 

shares resulting in breach of sectoral caps require FIPB approval 
 
- It is to be noted that transfer of shares of companies in financial service sector and 

transfer of shares attracting SAST (Substantial Acquisitions and Takeover) 
regulations require RBI approval. 

 
7. FAQs answered by RBI officials are as follows:  
 
- As per new notification FIRC and KYC should form part of initial reporting 

within 30 days of receipt of funds. But so many companies are facing difficulty 
in getting KYC from the remitter bank and FIRC from AD Bank. How to ensure 
the compliance and who will be responsible for non compliance? 

 
As of now RBI is accepting reporting document without KYC and FIRC provided non 
submission is explained properly. But it is the company’s responsibility to ensure that 
KYC report from remitter bank reaches AD as soon as possible. This can be done by 
instructing the investors to follow up with their Bank (i.e remitter).  
 
Since the Companies have to route all reporting through AD Bank they are not sure 
whether it has reached RBI or not. Since the responsibility of reporting is on the 
Companies, they can directly write a letter to RBI that they have submitted all the 
documents to Authorized Dealer Bank from their side. 
 
- What if the investment is made by Mauritius Company formed by Pakistani 

Residents? 
 
Investment by a Mauritius Company formed by Pakistani Residents is permitted though 
investment by Pakistani Citizens / Entities directly is not permitted. 
 
C. Overseas Direct Investment (ODI) 
 
Globalization is the order of the day and Indian Companies are investing abroad as part 
of their plans to have a global foot print. Keeping this in mind RBI has created avenues 
for promoting global business by Indian entrepreneurs.  
 
- Indian entities can have access to wider global market through contributing to capital 

of Joint Ventures (JV)/ Wholly Owned Subsidiaries (WOS), Loans to JV/WOS and 
Guarantees on behalf of JV/WOS after complying with FEMA regulations.  

 
- However Loans/Guarantees can be extended only after equity participation. 
 
- ODI is permitted up to 400% of the net worth of Indian party. 
 
- However ceiling is not applicable for investments out of EEFC balances / ADR / 

GDR proceeds. Further all transactions with JV/WOS to be routed through a 
designated AD. 

 



- Indian Corporates are also permitted to acquire an existing foreign company subject 
to valuation of shares by CAT-1 Merchant Banker registered with SEBI or a 
Chartered Accountant.  

 
- However acquisition by way of swap of shares requires FIPB approval in addition to 

valuation by CAT-1 Merchant Banker registered with SEBI.  
 
- The company has to report its ODI in Form ODI Part -1 and AD bank has to report in 

ODI Part – 2 to RBI. Then RBI will allot UIN (Unique Identification Number) for the 
investment. The Company has to file ODI Part-3 to be submitted annually. If the 
company wants to part with the investment same has to reported to RBI in ODI Part-
4. 
 

As always, interacting with RBI Bangalore officials was a pleasure since they gave a 
patient hearing and brought lot of clarity to some vexing issues. All in all, it was a 
Saturday well spent.  
 
 
CS Vivek Hegde 
Practicing Company Secretary 

 
 


