
NEGOTIATIONS IN TRANSACTION 
 
 
In the global village that we are operating in, professional services have undergone a 
tremendous overhaul to the extent that even the legal professionals can establish 
their practice as only transaction lawyers. With the world becoming flat and 
seamless, transborder acquisitions have become the order of the day. It is no longer 
mere joint ventures, technology transfers and other associations in the business 
world but acquisitions that are presently forging businesses world over 
(Transaction).   
 
Now, what is a ‘Transaction’? A Transaction is a proposal of two or more parties 
for a business association in whatever form because the parties see the mutual 
benefit of it to one another in the association. The association can be forged as a 
joint venture, technology transfer, merger or acquisition depending on the proposal 
and nature of benefit to the parties concerned.  Transactions require a great deal of 
concerted effort from all parties till the same can be culminated for mutual benefit of 
the parties.   
 
Acquisition as a Transaction  
 
India with its vast pool of entrepreneurs and entrepreneurial skills, establishes startup 
entities in various fields with great potential to add value to global entities wherever 
situate and in whatever field. Most start ups are established with the intention of 
attracting potential acquisition. These start ups and other corporate entities (Target 
Company) establish their business activities, develop customer database with 
potential for growth, ensure technical skills - both personnel and technology to 
ensure and attract overseas acquisition by any foreign body corporate (Acquirer). 
 
It goes without saying that prior to any Transaction especially an acquisition, an 
extensive legal and financial Due Diligence is required to establish the business 
potential of the Target Company and to further consider the impact the acquisition 
would have on the Acquirer. More and more Lawyers, Company Secretaries and 
Chartered Accountants are undertaking extensive Due Diligence exercises to 
examine the commercial health of the Target Company. 
 
Invariably, during the Due Diligence exercises various issues would crop up which 
require to be addressed either by the Target Company, the existing management of 
the Target Company or the potential Acquirer. The issues that require to be 
addressed and resolved would therefore become either conditions precedent to be 
complied with or conditions subsequent again to be complied with after closure of 
the Transaction. 
 
Effective Negotiation  
 
Although the Due Diligence exercise is essential for any acquisition or other 
association of two business ventures, the closure of the proposed Transaction can be 
effected only through good and effective negotiations. The Due Diligence exercise 
would bring to light various facts relating to the Target Company and utilization of 
those facts to derive maximum information to address issues arising out of the facts 
would be crucial to any negotiations. 
 
To emphasise, it is to be noted that in any proposed Transaction whether acquisition, 
joint venture, technology transfer or others there would be a minimum of two parties 
involved with two differing points of view. The parties involved would invariably 



identify and appoint Lawyers, Company Secretaries or Chartered Accountants 
(Professionals) to assist in the closure of the proposed Transaction for the benefit of 
all parties concerned. In fact, the parties would try to implement a win-win situation 
as post closure, both Parties may continue to be associated with one another. To 
ensure a win-win situation, a fair compromise should become the ultimate goal of all 
Professionals involved in the closure of the proposed Transaction through skillful 
negotiations. 
 
A good negotiation calls for various skills viz., problem solving skills, decision making 
skills, communication skills, leadership skills and win-win negotiation skills. Each of 
the skills that come into play are dealt with below: 
 
I. Problem Solving Skills 
 
Post Due Diligence, various issues would come to light as relating to the business 
activities, business, management and also as relating to the assets and liabilities of 
the Target Company. In other words, the commercial health of the Target Company 
as well as financial, legal, statutory and others would be reflected in the Due 
Diligence Report.  These would require to be addressed prior to entering into any 
binding agreements/closure of the Transaction. 
 
Various facts relating to Target Company must be examined and maximum 
information must be extracted from the facts made available to the Professionals 
involved in the negotiation. The facts must be examined bearing in mind the 
implications whether legal, financial or others on the future business activities of the 
Target Company/Acquirer and the same must be addressed to minimize or nullify the 
impact. While examining the facts it must be borne in mind that the possibility of the 
facts translating into a problem exists and therefore a resolution/solution for such 
problems must be immediately looked into to address the problematic facts and deal 
with the facts to the satisfaction of the Parties concerned. 
 
The negotiation skills of the Professionals would peak at that point of time while 
resolving the problems and threats from the facts which are brought to the 
negotiating table with the consent of the concerned Parties. If the problems are not 
resolved, the threat that the Transaction may not proceed further is a reality. In other 
words, it must be ensured that the Transaction is not and should not be abandoned 
at that point of time due to lack of consensus between the Parties. The negotiation 
skills of the Professionals must be leveraged and utilized to arrive at a win-win 
situation to address the problems and resolve the same for the mutual benefit of all 
the parties concerned. The risks of the problem-creating fact must be minimized if not 
completely nullified for the benefit of both the Parties in consultation with the 
Professionals.  It is imperative that the Professionals should also exhibit required 
flexibility in approach and work towards finding solutions within the framework of law.  
 
II. Decision making skills 

 
Once the problems are identified, the next step would be to ensure that good 
decisions are made to address the problems and resolve the same amicably. The 
decision making process should be within the legal frame to ensure implementation 
of the decisions taken. If the problems cannot be resolved, the party responsible for 
the problems can be made responsible for solutions and the problems taken out of 
the Transaction as a whole on certain terms and conditions. The problems which are 
capable of being resolved should not be a stumbling block to a Transaction but only 
be subject to good decisions.   
 



In the event of any uncertainty on the outcome of any decision, it is advisable to 
make the best choice based on the information available to ensure a win-win 
situation for all parties and the Transaction. 
 
While making decisions a vast amount of compromise would be required from the 
parties on a give and take basis. The parties should be able to give and take equally. 
The Professionals assisting the Transaction should bear in mind that the outcome of 
the Transaction is not based on whether one wins and other loses, but must be a win 
win situation for all the Parties. The Professionals associated in a Transaction should 
bear the above in mind and assist in decision making bearing the legal implications 
on implementation of the decisions which should be for the benefit of the Parties and 
the Transaction. 
 
III. Communication Skills 

 
Communication is the strongest and most powerful tool which plays a major role in 
any Transaction. The Professionals should have a logical approach to the 
Transaction and be capable of putting forth their solutions in the best possible way to 
negotiate within the framework of law. As already stated it must be borne in mind that 
the parties are desirous of concluding the Transaction and proceeding with the 
business proposal and are not looking at the Transaction not materializing. It is the 
primary responsibility of the Professionals assisting the Transaction to ensure that 
the Transaction is completed to the satisfaction of all parties concerned. 
 
It is as relating to the above that the communication skills of the Professionals must 
be effective and convey unambiguously the decisions/solutions required to close the 
Transaction. Communication will be successful only when Professionals and the 
parties understand the same information as a result of the communications sent or 
conveyed by the Professionals. If that is not achieved it would cause a 
communication break down affecting the Transaction adversely and the goal of the 
Transaction will not be achieved. 
 
As emphasized throughout this article, Professionals should bear in mind that the 
interests of their clients is to close the Transaction amicably and all barriers impeding 
the closure must be resolved effectively through problem solving, decision making 
and effective communication skills for the benefit of the Transaction and the Parties.
  
IV. Leadership Skills 

 
Any Transaction would require one or two people to take the lead to ensure closure 
of the Transaction. If during the course of the negotiations the solutions offered by 
any of the Professionals representing their clients appear to be effective the other 
Professionals should be able to recognize the effectiveness of such person and 
refrain from impeding that person/Professional. Although closure of any Transaction 
involves team work, effective closure would be possible only if any one involved in 
the Transaction assumes leadership and communicates all decisions to others. If no 
such leader is identified or accepted, considerable time would be wasted in 
negotiations, brain storming and others impacting the Transaction. Invariably, as in 
any other situation, in Transactions too, one or two people / Professionals do emerge 
as leaders to ensure an effective and speedy closure of the Transaction.   
 
V. Win-Win Negotiations Skills 

 
Taking all of the above skills into consideration and play, the Professionals should 
achieve a win-win situation and closure of the Transaction. Recognition that all 



conflicts that arose along the way have been resolved and a win-win situation 
achieved, is crucial to any Transaction. The purpose of all negotiations is to resolve 
the conflicts that have arisen and aim for a win-win negotiation and find the solution 
that is acceptable to all the parties. Once such a situation is arrived at, no further 
negotiations must be commenced by the Professionals or any new terms introduced 
from that point of time onwards. 
 
The next step is the documentation and others that are required to close the 
Transaction which must be completed within the least possible time for the benefit of 
all the parties.  
 
In all Transactions and situations where one expects to deal with people/parties 
either for a prolonged period of time or even for a shorter period of time post 
Transaction, playing hardball will not benefit the negotiations or the Transaction. It 
should always be borne in mind that the goal of negotiations is to achieve the best 
compromise available and to achieve closure of the proposed Transaction on a win-
win situation. 
 
Conclusions 
 
To conclude, prior to entering into negotiations for a Transaction, all Professionals 
involved and representing their clients in the Transaction should bear in mind the 
following points: 
 
a. Goal 

 
What do you want to achieve out of the negotiations?  What do you think the other 
party wants? 
 
b. Trade-off 

 
What is it that you can bring to the table and trade with the other party to arrive at a 
win-win situation? What are the compromises acceptable to the Parties without 
impacting the Transaction? 
 
c. Relationship 

 
Should a continuing relationship be achieved on the completion of the Transaction 
and what are the terms of such continuation? 
 
d. Possible Solutions 

 
Based on all the considerations, how far can we compromise?  Who stands to lose 
the most if the Transaction is not achieved? 
 
Over and above, it is always advisable for all parties concerned to enter into 
negotiations on a positive note and with the sole intention of ensuring that the 
Transaction is completed for the benefit of all the parties. The ultimate goal of all 
negotiations must be to help the parties to keep working relationship whether 
required or not post Transaction. Manipulation should not be the key or an ingredient 
to be brought to the table for negotiations. Negotiations are careful exploration of all 
facts, decisions of the concerned parties, goals to be achieved, acceptable mutual 
compromises, continuing relationships and much more. It should be borne in mind, 
although the parties would look to achieve the same goal, no two parties will look at 
reaching the goals in the same manner but will always consider different routes. The 



success of negotiations is in achieving the proposal of the Parties/clients to reach 
their goals and not in breaking a Transaction. 

 
 

HAPPY NEGOTIATIONS !! 
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