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NON DISCLOSURE /CONFIDENTIALITY UNDERTAKING 
 

In the world of today’s commerce all information relating to business of such entity is 
specific and to be exploited by the commercial entity owning the specific information. 
Any disclosure of such confidential specific information would enable any third party to 
commercially exploit the same to the detriment of the entity owning the confidential 
information. Confidential Information could include details of software, hardware, 
financial plans, business projections, modalities of business, financials and anything 
exclusive to the entity which has developed or generated such information. 
 
It is also necessary for commercial purpose to disclose such information although 
confidential in nature to all employees and others for purpose of the business of the 
entity. The possibility and the risk that confidential information disclosed for business 
purposes could be misused by the persons to whom it has been disclosed and also the 
possibility that such person would further disclose the information to third parties not 
connected with the business of the entity is fairly high. 
 
It is in the aforementioned scenario and possibility, most employee agreements include 
non disclosure and confidentiality undertaking. The non disclosure undertaking and 
confidentiality undertaking is to the effect that employee or person to whom the 
information has been disclosed would not further disclose it to third parties not 
connected with the business of the entity. Although such undertakings are regularly 
given and taken enforceability of the same must be examined. It is also relevant to note 
that the Information Technology Act, 2000 does not recognize offences like breach of 
non disclosure and confidentiality undertaking. The said Act is specific to offences as 
relating to electronic commerce and as specified under the Act. However that does not 
imply or mean that Indian laws do not take cognizance of non disclosure and 
confidentiality undertaking. The undertaking provided by any person with reference to 
non disclosure would be enforced and can be enforced under the provisions of the 
Indian Contracts Act, 1872 as it is a contractual obligations to maintain confidentiality, 
non disclosure undertaking as provided/undertaken vide employment contracts. The 
Indian Courts have always recognized and addressed breach of contract arising out of 
the agreements including employee contracts and therefore it is a wrong notion that non 
disclosure undertaking, confidentiality undertaking, non compete undertaking and related 
undertakings is not enforceable in India. Although the enforceability is assured, the main 
draw back is that any litigation arising out of the same becomes cumbersome and time 
consuming. It is for that reason an Indian laws appears slack as the person/entity 
affected by breach does not pursue it to its logical conclusions. 
 
For drafting of effective employee agreements to include non disclosure, confidentiality, 
non solicit and others contact Lex Valorem India Pvt. Ltd. 405, 7th Cross, IV Block, 
Koramangala, Bangalore – 560 034, Ph : 080 – 25534374, Mobile : +91 
9980533405,E-mail : sharada.sc@lexvalorem.com. 
 
 


