
 

OVERVIEW OF SURROGACY IN INDIA 

 

“Surrogacy” in simple terms can be defined as a ‘process wherein childless 

couples who are medically handicapped from having children through normal 

means are enabled to have children/legal heirs through Assisted Reproduction 

Technology by renting a womb of a woman referred to as a surrogate.’ 

 

The practice of surrogacy is widely prevalent and accepted in India although no 

formal statute has been passed till date. However the Government has drafted the 

Assisted Reproduction Technology (Regulation) Bill, 2008 dealing with the legal 

aspects of issues involving surrogacy which is pending enactment. Further the Indian 

Council for Medical Research has provided regulations for ART (Assisted 

Reproduction Technology) Clinics in India which are required to be complied with by 

all the concerned Clinics providing services with respect to surrogacy. 

 

Due to the absence of a specific legislation for surrogacy, the intended parents being 

the couple seeking surrogacy and the surrogate normally proceed with the surrogacy 

on an oral agreement/understanding which invariably leads to various legal and other 

complications. To name only a few, the following are contingencies which may create 

problems either for the surrogate or the couple or both:- 

 

- the surrogate may hold the couple to ransom and demand additional 

money over and above the compensation paid to hand over the custody of 

the child. 

- in case the surrogate is married, her husband may object to her having 

undertaken surrogacy for and on behalf of the couple and may force her 

to abort the child. 

- the surrogate may refuse to hand over the child to the couple after 

delivery. 

- the surrogate may after receiving the consideration for undertaking 

surrogacy abort the child.  

- the couple may not pay the compensation agreed to be paid to the 

surrogate for undertaking surrogacy. 

- the couple may not bear/reimburse the medical expenses of the surrogacy 

procedure. 

- the couple may abandon the child especially if the child is born with 

physical/mental disabilities or for any other reason. 

- the surrogate could deny the surrogacy arrangement and claim to be the 

second wife of the husband of the intended couple.  

 

In a recent case, there arose a conflict between a Ghaziabad based intended couple 

and their maid over the claim on the child born to the maid. The couple claimed that 

the child was born out of an informal surrogate motherhood deal entered into with the 

maid whereas maid claimed to be the second wife of the businessman/husband. 

Presently the police have initiated an enquiry in the matter while the maid has walked 

away with the child. 

 



Please follow the link for further details on the above:  

 

http://timesofindia.indiatimes.com/city/delhi/Maid-walks-off-with-couples-surrogate-

son/articleshow/5525916.cms 

 

The drawback of an informal arrangement in surrogacy and the importance of 

execution of proper documentation for ensuring enforceability of duties and 

obligations arising out of surrogacy can be clearly inferred from the above case. In 

the absence of a specific legislation on surrogacy the Laws of Contract are generally 

applied and surrogacy contracts/agreements are drawn under the provisions of the 

Indian Contract Act, 1872.  

 

It is also to be noted that the child born out of surrogacy does not automatically 

acquire the legal status of being the legal heir of the intended couple but has to be 

legally adopted to confer such legal status. The personal law of the couple seeking 

surrogacy has to be looked into before seeking surrogacy as personal laws of some 

religions in India do not permit adoption. 

 

In consideration of the fact that India of late has become a favorite destination for 

foreigners seeking surrogacy, let us also discuss a recent case which was in the 

limelight for a wider understanding of the issues involved in surrogacy involving 

foreigners. In a recent case, a German couple entered into a surrogacy agreement 

with a surrogate in India. The twins born out of the surrogacy became stateless 

citizens as India refused citizenship to them and Germany does not recognize 

surrogacy as a means of parenthood. Therefore any foreign citizen desirous of 

entering into any surrogacy arrangement in India must firstly ensure if their country 

recognizes surrogacy as valid because absence of such recognition will not serve the 

purpose notwithstanding any documentation entered into by the foreign couple with 

the surrogate. 

 

Surrogacy involves numerous conflicting issues as to the parentage of the child so 

born, its legal status etc.  Therefore, it has to be ensured by the couple seeking 

surrogacy that they acquaint themselves well with all issues and enter into binding 

agreements for protection of their own interest and of the desired child in future. 
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