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Legal recognition of mediation in India 

The concept of mediation received legislative recognition in 
India for the first time in the Industrial Disputes Act, 1947.  
The formal legality to mediation was given by the Indian 
Parliament when it passed the Amendment Act of 1999 
inserting Sec.89 in the Code of Civil Procedure 1908, 
providing for reference of cases pending in the Courts to ADR 
(Alternative Dispute Resolution) which included mediation. 
The recently passed amendment to the Commercial Courts 
Act (May 2018- section 12 A) entails that in suits that do not contemplate urgent interim 
relief, the plaintiff has to undergo pre-institution mediation.  The said amendment also 
reduced the pecuniary jurisdiction for commercial cases eligible for pre-institution 
mediation from Rs 1 Cr to Rs 3 L. The Consumer Protection Bill, 2017 envisages Consumer 
Mediation Cells to be attached to Consumer Commissions at all levels for resolution of 
disputes. Across the globe, experience of such mediation provisions has been positive.   
However, a culture of making positive use of such mediation and proper infrastructure with 
experienced mediators is the need of the hour in ensuring that the intent behind such 
provision is met. 
 
A. Fit cases for Mediation 
 
Following is a list of cases that can be effectively and efficiently settled through mediation : 

1. Disputes of civil nature relating to contracts and trade and commerce   
 
 disputes for specific performance 
 disputes between suppliers and customers 
 bankers and customers 
 developers/builders and customers 
 landlords and tenants 
 licensor and licensees  
 insurer and insured etc. 

2. All cases arising from strained or soured relationships, including disputes pertaining to   

 marriage  
 maintenance 
 custody of children 
 partition of family property, partnership etc. 

3. All cases where there is a need for continuation of the pre-existing relationship in spite 
of the disputes, including  
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 disputes between neighbours relating to easementary rights, encroachments, 
nuisance 

 disputes between employers and employees  
 disputes among members of societies/associations/apartment owners’ associations 
 

4. All cases relating to tortious liability, including claims for compensation in motor 
accidents / other accidents. 

 
5. All consumer disputes, especially where a service provider is keen to maintain his 

business / professional reputation and product popularity. 
 
6. All real estate disputes- pertaining to specific performance, building agreements, 

partitions, ownership etc. 
 
B. A few disputes resolved through Mediation 

 In a landmark decision the Supreme Court in 2013 in the case of B.S. Krishnamurthy v. 
B.S. Nagaraj    directed the Family Courts to strive to settle matrimonial disputes via 
mediation and to also introduce parties to mediation centres with consent of the 
parties, especially in matters concerning maintenance, child custody, and the lot. 

 
 During the proceedings of case pertaining to the demolition of the Babri Masjid, the 

Chief Justice of India himself stepped in to facilitate mediation between the warring 
parties and veered them to an amicable settlement. 

 
 One of the most famous recent cases where mediation was resorted to was the one 

between Reliance bigwigs Mukesh and Anil Dhirubhai Ambani over the takeover of 
South African Telecom Major MTN. The case at hand was effectively settled through 
mediation.  

 
 Mediation is the most sought after means of dispute resolution with regards to the 

settlement of patent disputes. Many Indian generic drug manufacturers are more 
frequently resorting to mediation as a method for dispute settlement involving 
“patents” including the recent famous cases of patent disputes between Hoffman La 
Roche and Cipla and Merck and Glenmark. Whilst mediation was effective in arriving at 
a settlement and subsequent dispute resolution in the latter case, it failed to succeed in 
the former. 

 
C. Cases under excluded category 
 
The Supreme Court in M/s Afcons Infra. Ltd. & Anr vs. M/s Cherian Varkey 
Constn enumerated an exhaustive list of cases that could be effectively mediated. In the 
same decision the Supreme Court also carved out the ‘excluded category’ of cases that 
cannot be referred to mediation –  
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 representative suits involving public interest  
 cases involving grant of authority by court after enquiry (grant of probate)  
 cases involving serious allegations of fraud  
 cases requiring protection of courts (claims against minors etc.)  
 suits for declaration of title against the government and  
 cases involving prosecution for criminal offences that cannot be compounded 
 

Rule 30 of the Companies Mediation Rules provides for a similar list of exclusions. 
 
Mediation is used in virtually the entire range of family, commercial, contractual, 
business, corporate, employment and intellectual property disputes. It is also useful in 
transnational disputes that are bedevilled by issues of choice of jurisdiction and law and 
enforcement. 
             _________________________________________________________________ 

 The above article is the 2nd part of a series of knowledge sharing initiative on 
Mediation contributed by Ms. Pallavi Rabinathan Dugar and Ms. Saradha Kumar, 
Advocates on behalf of CAMP (http://campmediation.in). They are currently attached 
with CAMP ARBITRATION AND MEDIATION PRACTICE Pvt. Ltd. in practising and 
propagating mediation as an effective mechanism for dispute resolution.   

 

 CAMP is a pioneering institution providing private mediation services so that disputing 
parties can settle their disputes amicably. Envisioned by Laila T Ollapally, it is run by a 
group of legal professionals including retired judges, senior mediators from the 
Bangalore Mediation Centre and senior partners of law firms who are committed to 
resolving disputes efficiently and successfully.  

CAMP is recognized by the Union Ministry of Law and Justice as a qualified mediation 
service provider for government disputes as well as by the International Mediation 
Institute (IMI) as a Qualifying Assessment Program (QAP). IMI is the leading 
international institution for setting professional standards for mediators and 
collaborative dispute resolution processes. 

 

 


