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Roadblocks and Challenges to Mediation in India 
 
 
The biggest roadblock that confronts any 

party that is desirous of exploring mediation   

is the inherent lack of autonomy in deciding 

whom to approach. In arbitration and 

conciliation proceedings, parties have the 

option to approach ad-hoc arbitrators or 

undertake arbitration under the auspices of 

any of the recognised arbitration 

institutions. Similar is the case with 

Conciliation. However, when it comes to 

mediation, it is the Courts which determine where the parties go for mediation. This merely 

indicates a trenchant lack of autonomy in choosing particular mediation models which may be far 

more advantageous than court-mandated mediation processes. If a party wants to choose their own 

mediator, the process of such appointment has not been clearly set out, with even the Mediator 

and Conciliator Rules, 2004. Apart from international institutions such as the ICC, LCIA, SIAC and 

HKIAC which have formulated specific rules for mediation, there are not many institutions which 

provide clear training and follow up workshops for interested persons. 

Furthermore, it should be recognised that there is very little information about the benefits of 

undertaking mediation that is publicly available to potential litigants. When a party has a legal 

dispute, the first thing that they would do, in all probability, is to approach an advocate who would 

recommend the potential disputing party to undertake adversarial litigation by preferring a case 

before the formal judicial forum. This binds the parties to a near-brinkmanship adversarial position 

and does not permit them to retract from their adopted stands, until and unless, through judicial or 

other settlement, the parties agree to rescind their relationship. The possibility of amicably resolving 

disputes at the outset before lengthy court records can be built is effectively nullified, with parties 

left to deal with unnecessary bitterness and agony that may arise in an otherwise peaceful 

relationship.  

Mediation requires a certain set of skills and techniques which need to be acquired and nurtured. 

Advocates, Chartered Accountants, Company Secretaries and other such professionals can become 
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mediators, provided they are trained and tuned to mediation.  Even if advocates try to mediate 

without having the necessary training and experience for it they cause more damage than good and 

land up turning the disputing parties away from mediation completely.  

It would not be out of place to state that mediation as a mechanism for ADR lacks the active support 

and encouragement of both the bar and the bench. While the Bench (Judiciary) has generally 

encouraged resort to ADR processes, the Bar (comprising of advocates, attorneys etc.) is not very 

inclined to encourage parties to take recourse to mediation and other ADR processes. However, it is 

heartening to note that the trend is changing with litigations becoming prohibitively expensive both 

in terms of time and money. 

A lack of initiative on the part of the government, including that on part of the legal fraternity to 

spread awareness about mediation across the country. In India, even though the judges have been 

quick to identify the increasing usage of mediation as a helpful means for reducing case backlogs and 

delays, yet, lawyers in India have not been able to respond to mediation fast enough. Also, the 

current court assisted mediation centres hardly cater to this aspect of reaching out to the people.  

         _________________________________________________________________ 

 The above article is the 4th part of a series of knowledge sharing initiative on 
Mediation contributed by Ms. Pallavi Rabinathan Dugar, Advocate on behalf of CAMP 
http://campmediation.in). She is currently attached with CAMP ARBITRATION AND 
MEDIATION PRACTICE Pvt. Ltd. in practising and propagating mediation as an effective 
mechanism for dispute resolution.   
 

 CAMP is a pioneering institution providing private mediation services so that disputing 
parties can settle their disputes amicably. Envisioned by Laila T Ollapally, it is run by a 
group of legal professionals including retired judges, senior mediators from the 
Bangalore Mediation Centre and senior partners of law firms who are committed to 
resolving disputes efficiently and successfully.  

CAMP is recognized by the Union Ministry of Law and Justice as a qualified mediation 

service provider for government disputes as well as by the International Mediation 

Institute (IMI) as a Qualifying Assessment Program (QAP). IMI is the leading 

international institution for setting professional standards for mediators and 

collaborative dispute resolution processes. 

 


