
     
 

1 | P a g e                                                    Samhita 204
th

 Issue – Jan 2019 
 

“Contract of Service” & “Contract for Service” 
 

 “Contract of Service” & “Contract for Service” 
 

Many a times, Business Entrepreneurs, ponder over and seek advice about the following:  

How long can a contract employee be engaged? 

Can a contract employee be engaged for a permanent nature of work? 

Can he claim absorption over a period of time? 

What benefits are to be given to a contract employee? 

 

These apprehensions are, absolutely true, but upon an understanding of the provisions of Law, 
these can be minimised to a great extent.   

1. Introduction 

Engagement of contract employees is not new to us. It 
is prevalent over a number of decades. Railways, Post 
& Telegraph, State Road Transports, PWD-for 
construction of roads, canals, bridges etc. public sector 
agencies were the main culprits and of course, needless 
to mention that private sector also continued to 
indulge in such engagements. Reasons were low wages 
with no other social security cover and flexibility which 
obviously led to exploitations.  

To quell this, the Central Government brought in the Contract Labour [Abolition & Regulation] Act, 
1971 (the Act) specifying the terms and conditions of engagement, which was a welcome move. It is 
a Regulatory Legislation that mandates obtaining Certificate of Registration by the Employer, License 
by the Contractor, complying with working hours, weekly holidays, payment of overtime allowance, 
annual leave with wages, wages not less than the prescribed minimum wages by the Central / State 
Governments, coverage under Social Security Schemes like PF, ESI, Gratuity, Bonus etc. The onus of 
discharging all the legal provisions/ obligations has been on the Employer, the Principal Employer. 

Now, let us see what happened after the Act was brought into force in 1971. Many interesting 
happenings / occurrences since then. 

It is over 47 years now since the Act has come into effect. In order to appreciate the problems/ 
issues / demands and the interventions by the Judiciary including the Supreme Court of India, I 
would like to present the scenario in two stages. First being, the Pre-LPG Era (Liberalization, 
Privatization, Globalization) up to 1991 & Second, the Post-LPG Era till date.   

2. Pre-LPG Era 

Frustrated and suppressed contract labour came out with plenty of litigations seeking regularisation, 
absorption in permanent cadres and prohibition of the system etc. pointing out violations of the Act 
and technical lapses before the Judiciary at all levels. Contract Labour organised themselves and 
started litigating. The cases finally reached the Supreme Court of India and each judgment of the 
Supreme Court became the Law of the land. One can observe that the Supreme Court & High Courts 
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took a very Socialistic view of the entire scenario and the benefit of interpretations / doubts were in 
favour of the contract workers. Contract workers, obviously, gained an upper hand and any minor 
lapses led to litigations. During this period, the Business Sector felt the turbulences, came under 
pressure and was apprehensive about carrying on the Business operations with contract labour, 
resulting in serious questions - how to engage, where to engage, how long to engage etc. Even the 
Supreme Court, in the case of Standard Vacuum Refinery Company Vs. their workmen (1960) held 
that the system must be abolished. All the land mark judgements were based on purely socialistic 
approach. 

3. Post-LPG Era 

As we all know, Post-LPG business is driven by high technology, cost competitiveness, high speed, 
high standards of quality, delivery, service etc. The mantra is COMPETE OR PERISH. Business 
Enterprises were left with no option but to resort to outsourcing, engagement of contract labour in 
all the areas and this process, as we know, gained speed rapidly. Results were very positive in terms 
of increase in employment, plenty of creation of jobs & avenues, employability of youths, economic 
relief for the poor, and improvement in living comforts. 

It is not that during this period the business community did not encounter litigations by contract 
labour, which continued. But, significantly, we saw a drastic diversified approach by the Judiciary 
including the Supreme Court of India. There has been a shift from Socialistic approach to strict 
interpretations of the Act itself. On a glance of the various provisions of the Act, there is no 
stipulation or obligation to regularise or absorb contract labour for any reason including in case of 
prohibition, or any technical lapses on the part of the Principal Employer or the contractor. We have 
seen earlier, and even now we are witnessing such interpretations which are providing a sigh of 
relief to the Business Enterprises. 

It is not that the Business has got a clean and clear chit to engage contract workers in any fashion. 
On the contrary, the Supreme Court has laid down strict principles to follow & adhere to. In case, 
the business does not, there is no relief from the Judiciary. Now let us examine the principles laid 
down by the Supreme Court. 

4. Employer - Employee Relationship 

Let us understand how this relationship is created & exists. Appointment of a person either through 
express contract or implied contract, payment of remuneration, coverage under social security 
schemes, control & supervision on his performance, rewards & recognitions, punishments, 
terminations / discharges etc. results in Relationships. Contract of employment is with a right to 
manage, supervise & fire. 
 
Is there any Employer – Employee Relationship between the Principal Employer & the Contract 
worker?  In order to understand, let me take you through two important land mark judgements. 
 
i. Silver Jubilee Tailoring House ... vs Chief Inspector Of Shops And ... on 25 September, 1973 

SC. 
 

In this case, tailors were engaged on piece rate basis with no restrictions on their period of working 
in the shop with option of stitching at home also. The instructions given by the Proprietor were to be 
followed strictly while stitching, defective cloths were rejected and no payments for such rejected 
ones were made. The question raised by the Chief Inspector of Shops was that these tailors were 
“Employee” of the Tailoring House. Tailoring House continuously contented that these tailors were 
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not their employees since there was no engagement on permanent basis, remuneration based on 
the quantum of service and most importantly they were not under the control & supervision of the 
Proprietor. The case came up before the Supreme Court. While analysing the case, the Court held 
that control was evident in terms of instructions, right to rejections, premises & machines provided 
amounted that there was Employer-Employee Relationship, namely, there was a Contract of Service. 
 
ii. Dharangadhara Chemical Works Ltd vs State Of Saurashtra on 23 November, 1956:  

The salt was manufactured by a class of professional labourers known as agarias, from rain water 
that got mixed up with saline matter in the soil.  The work was seasonal in nature and commenced in 
October after the rains and continued till June. Thereafter the agarias left for their own villages for 
cultivation work.  The demised lands were divided into plots called Pattas and allotted to the agarias 
with a sum of Rs. 400/- for each Patta to meet the initial expenses. 

Generally the same patta was allotted to the same agaria every year and if a patta was extensive in 
area, it  was allotted to two agarias working in partnership.  After the manufacture of salt the 
agarias were paid at the rate. The agarias who worked themselves with the members of their 
families were free to engage extra labour on their own account and the appellants had no concern 
therewith.  No hours of work were prescribed, no muster rolls maintained, nor were working hours 
controlled by the appellants.  There were no rules as regards leave or holidays and the agarias were 
free to go out of the factory after making arrangements for the manufacture of salt. Here, in this 
case, it amounted to Contract for Service, since, there was no supervision or control over the 
agarias. 

Now, let me present the latest cases before conclusion. 

iii. Balwant Rai Saluja & Anr Etc. vs Air India Ltd. & Ors on 25 August, 2014:   
 

Air India had outsourced the entire activities of running & maintaining the canteen as required 
under the Factories Act for their employees. The Contract was between the Hotel Corporations of 
India Ltd and Air India. The Contractor was totally in charge of running the canteen employing his 
own people, payment of salary to them, and coverage under Social Security Schemes etc. The 
complete control, supervision and management were carried out by the Contractor. The Principal 
Employer, Air India had no control & supervision over the contract employees of the Contractor. The 
claim of the canteen workers were that they were working in the canteen of Air India, the canteen is 
a statutory requirement by Air India and hence they must be absorbed in the permanent rolls of Air 
India. The Supreme Court clearly held that there was no relationship between Air India & the 
Contract employees, since there was no control & supervision by Air India. This is a case of “Contract 
for Service”. 

 
iv. Chennai Port Trust Vs Canteen workers Welfare Association. 2018 LLR 612., Supreme Court 

Administrative control of the canteen workers of the Contractor by the Prinicpal Employer which is 
established in this case, renders itself that such canteen workers of the contractor justify their 
regularization by the Principal Employer. Here it is a case of “Contract of Service”. 

1. In “Contract of Service” there is greater amount of supervision & control. 
2. In “Contract for Service” there is no supervision & control. 
3. This test is to judge “Employer – Employee Relationship”. 

 
The Supreme Court said in one of its judgment: 
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“The greater the amount of direct control & supervision, the stronger would be the logic for 
holding it to be a contract of service”. 

5. Judicial guidelines 
 

Courts have laid down the following guidelines in the matter of engagement of contract labour: 
 
1. Strict Legal Compliance by both Principal Employer & the Contractor. 
2. Valid Registration & licensing at all times. 
3. Not to engage contract workers on jobs which are prohibited by the Government under 

Sec.10 of the Act. 
4. Not to engage the contract workers on jobs other than for which license and registration 

have been taken. 
5. Most important is CONTRACT FOR SERVICE. 
6. CONTRACT OF SERVICE will not be accepted in Law and hence move towards “Contract for 

Service”. 
 
The table below illustrates the principal ingredients clearly to help decide the nature of contract.  
 

CONTRACT OF SERVICE CONTRACT FOR SERVICE 

1. Supply of Labour. 
2. The end product or service is not 

specified. 
3. There is control & supervision  

               over such labour. 
4. Bound to obey the orders & 

               instructions. 
5. There are no discretionary powers. 
6. Right to reject the product / 

Service & or to refuse to give work. 
7. The invoice by the contractor is 

               based on the number of persons 
               supplied by him. 

1. The end product or service is 
               specified. 

2. No mention of supply of labour. 
3. They are not subjected to control and 

supervision. 
4. They are bound by the instructions of 

the contractor. 
5. The contractor has discretionary 

powers. 
6. The contractor is accountable 

               for deficiencies in service. 
7. The invoice by the contractor is  

               based on the quantum of work 
               or service.  

 
To conclude, it is always substance over form!!! 
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