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Mediation – Preferred mode of ADR 

In most countries of the world, especially the 

developed countries, over 90 per cent of 

cases are settled out of court.  In these 

countries, the dispute between parties is 

legally allowed to go to trial only when there 

is a failure to reach a resolution through 

Alternative dispute resolution mechanisms.  

In India, this rule was prescribed by the 

Malimath Committee and the 129th Law 

Commission report whereby it is mandatory 

for courts to refer disputes, after their issues 

having been framed by courts, for resolution 

through alternate means rather than 

litigation/trials.   

In India, the first choice for any party is the 

litigation route, even though a couple of 

Alternate Dispute Resolution (ADR) mechanisms are available to the parties. Litigation in India with 

the kind of backlog of cases that we have can take anywhere between 5 to 10 or even 15 years. In 

some cases, it passes from one generation to another. One of the main reasons for parties 

approaching the courts is the lack of awareness about the other ADRs available to the parties. 

The two main ADRs available to the parties before approaching the courts are Arbitration and 

Mediation. In India, Arbitration has been the preferred route for resolving commercial disputes 

between companies both within India as well as cross border disputes. In most cases of commercial 

disputes, the companies have a clear clause on arbitration as the first step in the dispute resolution 

process. Arbitration has its advantages of being formal, time bound and well structured rule of 

procedure. However, it is limited in terms of it being available only to resolve commercial disputes as 

it is expensive and not available to the common man to resolve personal disputes. 

As mentioned in an earlier issue of this newsletter, in India, the court mediation system is quite well 

established. Almost all of the country’s High Courts (24 in total) have mediation centres, and the 

process is also percolating down to the district courts. The formal legality to mediation was given by 

the Indian Parliament when it passed the Amendment Act of 1999 inserting Sec.89 in the Code of 

Civil Procedure 1908, providing for reference of cases pending in the Courts to ADR which included 

mediation. The recently passed amendment to the Commercial Courts Act (May 2018- section 12 A) 

entails that in suits that do not contemplate urgent interim relief, the plaintiff has to undergo pre-

institution mediation.  The said amendment also changed the pecuniary jurisdiction for commercial 

cases eligible for pre-institution mediation from Rs. 1 Cr to 3 Lakhs. The Consumer Protection Bill, 

2017 envisages Consumer Mediation Cells to be attached to consumer commissions at all levels for 

resolution of disputes. Thus, the process of giving the common man an effective ADR in the form of 

mediation has slowly started and will go a long way in reducing the back log in courts also. 
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In the paragraph below we highlight some of the advantages of Mediation over Arbitration and 

Negotiation and Adjudication. Looking at the advantages of Mediation and the recent legislation in 

place, it is clear that going forward, Mediation can become a very important dispute resolution 

mechanism for settling all kinds of disputes ranging from resolving matrimonial, personal matters 

between family members, consumers forum matters, commercial matters etc. 

Mediation Arbitration 

Assisted Negotiation – Parties find their own 
mutually acceptable solution  

Adjudication – Arbitrator decides the case 

Mediator helps the parties define and 
understand the issues, identify underlying 
interests and needs, explore options to reach a 
settlement 

Arbitrator relies on facts, evidence and law to 
render an award, which is generally final and 
binding. 

Flexible – not bound by rigid rules Formal – governed by strict rules of procedure 
and evidence 

Parties and Attorneys are active participants Participation primarily by Attorney 

Confidential private sessions with mediator “Court – like” evidentiary hearings. No private 
communications with the arbitrator 

Result is mutually acceptable and therefore 
win/win – A relationship may be maintained, 
enhanced or created 

Result is win/lose award – Relationships are 
often lost 

Private and confidential Private (discussions are publicly available)  
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It is clear from the above that on all parameters, mediation scores high over Arbitration as one of 

the preferred methods of ADR, especially for the common man. 

 

 The above article is the 5th part of a series of knowledge sharing initiative on 
Mediation contributed by Ms. Saradha Kumar, Advocate on behalf of CAMP 
http://campmediation.in). She is currently attached with CAMP ARBITRATION AND 
MEDIATION PRACTICE Pvt. Ltd. in practising and propagating mediation as an effective 
mechanism for dispute resolution.   
 

 CAMP is a pioneering institution providing private mediation services so that disputing 
parties can settle their disputes amicably. Envisioned by Laila T Ollapally, it is run by a 
group of legal professionals including retired judges, senior mediators from the 
Bangalore Mediation Centre and senior partners of law firms who are committed to 
resolving disputes efficiently and successfully.  
 

 CAMP is recognized by the Union Ministry of Law and Justice as a qualified mediation 

service provider for government disputes as well as by the International Mediation 

Institute (IMI) as a Qualifying Assessment Program (QAP). IMI is the leading 

international institution for setting professional standards for mediators and 

collaborative dispute resolution processes. 

 


