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Mediation in Commercial Disputes 
 

Commercial disputes both big and small constitute a 
reasonable chunk of our adversarial dispute resolution 
mechanism (Court cases). The economic development, with 
increased commercial activity not only between 
organisations / entities in India but also cross border has 
added to the spike in commercial disputes. The government 
with a view to help resolve such commercial disputes, 

enacted the Commercial Courts, Commercial Division and Commercial Appellate Division of High 
Courts Act, 2015 (Act). In terms of this Act, Commercial Courts were established at District Levels in 
all jurisdictions, except in the territories over which the High Courts have original ordinary civil 
jurisdiction.  These commercial courts had the jurisdiction to decide commercial disputes. The High 
Courts which have original civil jurisdiction are the High Courts of Bombay, Delhi, Calcutta, Madras 
and of Himachal Pradesh. In these five places, Commercial Divisions were established in the High 
Courts itself, to adjudicate commercial disputes. In terms of this Act, the pecuniary jurisdiction of 
such commercial courts or commercial division was Rs. 1 crore which means any commercial dispute 
above Rs.1 crore was to be filed in these specified courts only.   
 
 What is a Commercial Dispute ? 

Section 2 (C) of the Act has given a very wide definition to commercial Dispute. Disputes relating to 
transaction of merchants, bankers, financiers, exports, imports of merchandise and services, 
carriage of goods, construction and infrastructure contracts, franchising agreements, management 
and consultancy agreements, share-holder agreements, joint venture agreements, disputes 
relating to IP etc. The definition covers almost the entire gamut of disputes in the commercial world. 

 Pre-mediation in Dispute Resolution 

With a view to give further impetus to the ease of doing 
business, the Act was amended recently. The recent 
amendment to the Commercial Courts, Commercial Division and 
Commercial Appellate Division of High Courts Act, 2018 (2018 
Act) has introduced an entire new chapter III A which provides 
for pre-mediation and settlement as a first step in the dispute 
resolution process. Section 12 A of this Act provides that “A suit, which does not contemplate any 
urgent interim relief under this Act, shall not be instituted unless the plaintiff exhausts the remedy 
of pre-institution mediation”.  In addition to this, the Act has also reduced the pecuniary jurisdiction 
from Rs. 1 crore to Rs. 3 lakhs.  This means all commercial disputes below Rs. 3 lakhs have to be tried 
by the civil courts, while disputes above Rs. 3 lakhs are to be referred to commercial courts / 
commercial divisions of the 5 high courts mentioned above. 

 Time bound mediation 

The mediation shall be through authorities constituted under the Legal Services Authorities Act, 
1987. The 2018 Act provides that mediation shall be completed within a period of three months, 
which period may be extendable by a further period of two months with the consent of the parties. 
The time spent in pre-institution mediation shall not be computed for limitation. Any settlement 
arrived at shall be in writing and signed by all the parties and the mediator. The settlement arrived 



     
 

2 | P a g e                                                    Samhita 214
th

 Issue – June 2019                                                                                        

MEDIATION SERIES - 15 

at shall have same status and effect of an arbitral award upon agreed terms as per section 30(4) of 
the Arbitration and Conciliation Act, 1996. 

 Process of Mediation  

The Commercial Courts (Pre-Institution and Mediation) Rules, 2018 provides for the procedure to be 
followed in mediation. The process of mediation starts when a party in dispute makes an application 
in Form 1 and the notice from the authority is sent through Form 2 and consent obtained to 
participate in mediation. The process of mediation as to joint meeting, private caucus, sharing of 
information, confidentiality, neutrality, ethics, settlement which have all been discussed in earlier 
articles are all applicable here. Some of the states such as Delhi have formulated rules and have 
specified the authorities and the venue for such mediation proceedings. The process is still nascent 
and may take some time for authorities to be constituted in all places. It is also important to have 
authorities with relevant training in mediation and having requisite skills for the amendment to 
translate into real benefit for the business community.  

 Recent success in Mediation 
 

The benefit of mediation in commercial dispute can be 
judged from how a recent commercial dispute between 
Connaught Place Restaurants (CPRL), McDonald’s franchisee 
for north and east India and its JV partner Mr. Vikram Bakshi, 
settled in a few days in mediation after years 
 of litigation.  

 
Similarly, the long court battle between Apple and Samsung, about 
patent infringement by Samsung was settled and the terms of the 
settlement are confidential and not in the public domain. 
 
 Way forward  

 
All commercial disputes should undertake mediation as the first step in the dispute resolution 
process either through the authorities appointed in terms of the Act or privately till the processes 
are established and an enabling environment is created for mediation as per the Act. The benefits of 
mediation in terms of costs, confidentiality, protection of business reputation and property is really 
huge. 

 
All commercial contracts should have a clause on pre-litigation mediation as a first step in the 
dispute resolution process. 

 
Specimen Mediation clause is given below : 
 
The Parties mutually agree that in case of any dispute or claim arising out of or relating to this 
Agreement, the parties shall first engage in a good faith negotiation to resolve the dispute. In case 
the dispute is not settled within 7 days, it shall be referred to mediation at an Institution providing 
mediation services that is agreeable to all the Parties. 
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In the event the parties are unable to resolve such dispute within 30 days of commencement of the 
mediation, which time limit is extendable by mutual agreement, then the Parties agree that the 
dispute will be submitted for resolution to binding arbitration in accordance with the Arbitration and 
Conciliation Act, 1996.  

 The above article is the 15th part of a series of knowledge sharing initiative on Mediation 
contributed by Ms. Saradha Kumar, Advocate on behalf of CAMP (http://campmediation.in). 
She is currently attached with CAMP ARBITRATION AND MEDIATION PRACTICE Pvt. Ltd. in 
practising and propagating mediation as an effective mechanism for dispute resolution.   
 

 CAMP is a pioneering institution providing private mediation services so that disputing parties 
can settle their disputes amicably. Envisioned by Laila T Ollapally, it is run by a group of legal 
professionals including retired judges, senior mediators from the Bangalore Mediation Centre 
and senior partners of law firms who are committed to resolving disputes efficiently and 
successfully.  
 

 CAMP is recognized by the Union Ministry of Law and Justice as a qualified mediation service 

provider for government disputes as well as by the International Mediation Institute (IMI) as a 

Qualifying Assessment Program (QAP). IMI is the leading international institution for setting 

professional standards for mediators and collaborative dispute resolution processes. 

 

 
 

 


