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Essentials of Employment Contracts 

All Corporates engage people suitable to any position based on Technical 

and soft skills with expertise in respective areas. The engagement is based 

on an “Employment Contract” normally captioned as “Letter of 

Appointment”. The Employment Contract may be a simple one or may 

incorporate certain conditions like – non-compete, non-solicitation, non-

disclosure of technical knowhow, stipulated number of years of service 

etc. Other conditions are also included like un-liquidated or liquidated 

damages in case of any breach by either party, to guard Intellectual 

Property rights. Perceptibly, any Employment Contract must stand the 

test of Law at any time; otherwise, it is a futile one. From the time of 

recruitment of the candidate till his exit from the organization, the various 

terms and conditions incorporated in the Employment Contract are to be meticulously observed by both 

Parties i.e the company and the employee; including the method or procedure of severance. Hence, it is 

absolutely essential that while drafting an Employment Contract one must keep in mind its enforceability in a 

Court of Law. Through this series, an attempt is being made to enlighten Corporates on the subject. 

1. To begin with, a few necessary information as well as documents to be collected from the candidate 

during the process of selection are: 

 

A CV containing qualification, date of birth and experience of the 

candidate, authenticity of which must be ensured.  

It is anyone’s experience that there are a number of cases to the 

contrary in corporates. Hence, it is highly advisable to get the CV 

signed by the candidate along with supporting documents and the 

Company’s prescribed application form duly filled and signed with a 

declaration that the information and particulars furnished are true 

to the best of the candidate’s knowledge.  

This declaration will be a binding factor and in case of any contrary evidence, dishonesty or suppression of 

any fact or information as investigated by the Company, at any point in time, may result in termination of 

employment. 

 

2. The opening paragraph of the appointment letter may contain the following:  

 

 A reference to the CV, interview and discussions had with the candidate 

 A mention of the designation and grade of the candidate and the superior to whom he / she reports. 

 A clause incorporating probation period and extension. During the probation period or the extended 

period, services are liable to be terminated without notice or pay in lieu of notice for any reason. The 

probation shall be deemed to be continued till an order confirming the appointment is issued. 

 A clause incorporating place of work including “Transfer – any location of the Company anywhere 

throughout the Country or to any branch or unit that may come up later”. This empowers the 

Management to transfer the employee without any legal hindrance. 

 A clause incorporating the age of retirement / superannuation. Also mentioning that based on the 

documents produced, proof of date of birth is taken on record and no alterations or changes w.r.t to the 

date mentioned in the same are permitted thereafter. 
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3. Cost to Company (CTC) Statement: 

 

 In case, an annexure pertaining to details of CTC is in place, if there are components like PF / ESI / 

Gratuity / Bonus included in the statement, ensure that there is a note at the end of the statement 

mentioning that these payments are as per the respective Law in force. Never show deductions towards 

employer’s share of PF / ESI in the pay slip or pay register. 

 Incorporate a clause that in case of absenting from duty without permission or sanction of leave beyond 

10 working days and failure to report to duty even after receiving a notice from the Management inviting 

the employee to report for duty, it shall be deemed that the employee is no longer interested in 

continuing his employment with the Company and accordingly, it shall be deemed as the employee has 

abandoned the employment. 

 Any other terms like – abide by the service rules / policy / standing orders currently in force and as 

amended from time to time, confidentiality, non-disclosure, non-compete, intellectual property may be 

incorporated. 

 A clause pertaining to background check(s) which the company may carry out at any point in time 

pertaining to all or any of the credentials produced by the employee and the employee’s consent for the 

same.  

 Further, another clause that in case the Management finds that the details provided by the employee are 

untrue, fabricated, suppressed or withheld knowingly or unknowingly, the same shall be treated as 

dishonesty and the services shall be terminated forthwith without any notice or payment in lieu of the 

notice. 

 A concluding clause that the employee has read, understood and agrees to the terms & conditions 

mentioned in the letter of appointment. 

Important: There must not be any clauses restraining the employee from forming or joining a Union, filing a 

case against the Company etc. 

4. What are the reasons for incorporating the above mentioned, important clauses? 

 

 Although, it is captioned a Letter of Appointment, it amounts to 

a ”Contract” under the Indian Contract Act, 1872.  Under Sec.2 

(h) of the Act, Contract has been defined as an Agreement 

which is enforceable in Law.  

 Here, the first question that arises is - what is an “Agreement”?  

 

An “Agreement” is one in which the offer is accepted. Both Parties 

having fully understood the offer express their acceptance. The “acceptance” must be devoid of any undue 

influence, emotional pressures, coercion etc. Hence, the contents of the Letter of Appointment, terms and 

conditions must be clearly deliberated upon and the acceptance by the employee must be clear.  

 

 Second question that arises is- whether it is “enforceable by law”? 

Sec.23 of the Act stipulates “object of an agreement opposed to public policy” is not a legal agreement. 

 Hence, as far as Employment Contracts are concerned, the terms of contract must not be against the 

personal liberty or right vested on either party under any Law including Constitution of India. It is 

extremely important to keep this in mind while stipulating any terms of conditions. 

 Both parties shall have the legal rights to question the acts or omissions by either of them and there shall 

not be any express non-constraints mentioned or indicated in the letter of contract. 
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 Per se, the employment contract, purpose and intent of which is to offer employment, subject to 

acceptance, which is mutually agreed upon and containing consideration-namely, the remuneration, is 

valid and lawful. 

 One must ensure that the enforceability of none of the terms of the agreement shall oppose “public 

policy” which means the process must be strictly in line with the principles of natural justice. Public 

Policy is as referred to in the Contract Act and means “normally accepted standards in the society w.r.t 

personal rights of an individual.” Public Policy will be elaborated in the next article. 

 

5. Some illustrations: 

 

a) Ramu has been appointed as an Assistant in the Finance Department, initially on probation for six months 

extendable by another six months. Although two years have elapsed, neither has his employment been 

confirmed nor has he received any details regarding the same during his period of probation.  

Here arises the question of enforceability. Ramu can raise any issue of unfairness or injustice caused to him. 

The action of omission is against the principles of natural justice. 

b) Joseph has been appointed as an Engineer. He has 12 years of experience having worked for 3 companies 

previously. The Management, in its regular process, has extensively conducted a background check & 

verification, during which it was revealed that in all his previous employments, he had faced terminations 

due to fraudulent activities. These relevant facts were suppressed by him at all stages in the process of 

recruitment. The Management, in line with principles of 

natural justice, issued a show cause notice to him seeking 

explanation. Since, the explanation offered by him, was 

not satisfactory and the Management terminated him 

from the services.  

In this case, the enforceability is not a question, 

although his termination may be questioned. 

c) Murthy has been appointed as a Systems Manager in a reputed manufacturing company. Technically very 

competent and intelligent. He has been working in the company for the last 3 years. One of his main 

responsibilities is to take care of all computer systems and more importantly data protection. The VP-

Marketing investigates a unanimous compliant against Murthy claiming that he has been transmitting 

some vital technical data and information to one of their competitors. He is able to get many evidences 

against him. Consequently, the MD takes immediate action and terminates Murthy. He also lodges a 

police compliant under Information Technology Act and files a suit against him for un-liquidated damages. 

This is a standing example of a case of dishonesty, fraud, stealing property of the company etc. which being in 

violation of his Employment Contract constitutes a breach of contract. In this case the enforceability is not at 

all a question.    

To conclude, this article has focussed on a simple Employment Contract. However, it is crucial that these 

contracts are drafted appropriately, incorporating all the essentials. 

In Corporates one can see many more important contracts like – non-compete contracts, non-solicitation 

contracts, confidentiality contracts, contracts entered into with the employee who is proposed to be 

imparted special training within the country or abroad involving huge finances and in return for which the 
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employee has to continue to work in the Company for specific number of years, also not to take up 

employment with any other company and in case of breach to pay a certain sum of  penalty, damages etc. 

The enforceability of these types of contracts has been a challenge for many decades, with varied judicial 

pronouncements by various High Courts and the Supreme Court. 

In the next Article on this subject, an attempt will be made to highlight the complexities and to suggest 

suitable remedies to such complexities. 
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