
     
 

1 | P a g e                                                    Samhita 225th Issue – Nov, 2019 
 

Employment Contracts Series - 1 

Employment Contracts 

In the previous Article1, a mention was made about contracts “Opposed to Public Policy” while discussing the 

legal enforceability of “Contracts” before any Court of Law. To start with, it is essential to understand the 

conceptual meaning and enlightened views of various Courts including the Supreme Court of India and the 

House of Lords. 

1. Let us read Sec.23 & Sec.27 of the Indian Contract Act, 

1872   

Sec.23 stipulates that the “consideration or the object of the 

Agreement  is forbidden by law or Is of such a nature that, if 

permitted,  would defeat the provisions of any law or is 

fraudulent or Involves or implies, injury to the person or 

property of another or the court regards it as immoral, or 

opposed to public policy” 

Sec.27 stipulates that “Every Agreement by which anyone is restrained from exercising a lawful profession, 

trade or business of any kind, is to that extent void”. 

One needs to read both these Sections together to arrive at a broad understanding of “Opposed to Public 

Policy”. There is no definition of “Pubic Policy” in the Act however deep interpretations of the elements of 

Sec.23 and Sec.27 of the Act by the Judiciary provides an understanding of what “Public Policy” is and how to 

ensure that the Contract is valid and in line with the Act. In simple words it can be defined as “an agreement 

which is injurious to public or is against the interest of the society”. Objects of an agreement prohibited 

under any Law like committing crimes, immoral activities etc. are opposed to public policy. 

 

Few examples where the intent or the object is held “opposed to public policy” are: 

i. An agreement restraining personal liberty.  

The relevance may be a guarantee to serve the Employer for a specific number of years and not to take up   

employment elsewhere, prohibiting the employee from carrying on any business, entrepreneurship etc. 

while in employment or after quitting the job. This is a restraint on the personal liberty of a person. 

ii. An agreement fixing a lower remuneration.  

An Employer enters into an agreement with his Employee fixing a lower remuneration being aware that 

the Employee was in an economic duress and was prepared to take up employment for any remuneration. 

Here, the Employer has taken advantage of his employee’s economic 

duress which also infers coercion and undue influence. In the case 

of Cinema Worker’s Union vs Secretary, Government of Karnataka,  

the Karnataka High Court ruled that deprival of minimum wages is 

unconstitutional. Similarly, in the case of Ranbaxy Lab vs State of 

West Bengal, Calcutta High Court held that unreasonable clauses 

will violate the Constitution. In Deena vs. Union of India, the 

Supreme Court held that labour taken from prisoners without paying 

them proper remuneration is considered "forced labour" and 

violates Article 23 of the Constitution. The prisoners are entitled to 
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payment of reasonable wages for the work done by them and the Court is under duty to enforce their 

claim. 

iii. An agreement restraining marriage of an employee with another employee of the organization. 

There are instances where if an employee marries another employee of the organization,   one of them is 

required to quit the organization. The reason behind the same is “Conflict of interest”.  

iv. An agreement to deposit all original credentials including passport with the employer till the employee 

completes a stipulated period of employment in the organization. This is opposed to public policy. 

v. An agreement stipulating that upon discharge or termination the employee as per the terms of his 

employment agreement cannot file any suit or case challenging the termination or discharge.  

vi. An agreement between two employers prohibiting each other from employing employees from each 

other’s organization. 

In the case of Bull vs Pitney Bowes Ltd, the House of Lords held that the “Condition which was imposed 

between the employer & employee that if the employee takes employment with a competitor, his 

pension benefits would be forfeited”- the agreement is void being restraint of trade. 

Above are some illustrative examples of what “Public Policy” means. With the above understanding, let us 

proceed towards understanding the enforceability of Employment Contracts which are complex in nature. 

2. What are the types of Employment Contracts? 

 

 Non-compete Agreements 

 Restraint from taking up assignments/jobs with competitors for a stipulated period 

 Non-Disclosure Agreements 

 Non-solicitation Agreements 

 Agreement for deputation for training & serving for a stipulated period, failing which to pay penalty / 

un-liquidated / liquidated damages. 

Now, let us focus on enforcement of Employment Contract 

clauses in a Court of Law, in case of breach. 

a) Contract to serve the Company for a specified number 

of years for having deputed for a special training etc. 

failing which the Company shall claim liquidated 

damages. 

b) Contract to serve the Company for a specified number 

of years and also to not take up employment in any company which is engaged in similar type of 

business, failing which the Company shall claim liquidated damages or seek any legal remedy. 

c) Not to disclose any confidential information, trade secrets, customer’s intelligence, costing of a 

product etc. to any outsider while in the service and even after leaving the Company and not to join 

or render services to any other employer who is in similar business for a specified period, failing which 

appropriate damages shall be claimed and also the company shall resort to any other remedy 

including Non-solicitations. 

d) Theft or misuse of intellectual property of the Company can lead to the company resorting to legal 

options including claiming damages. 
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Enforceability arises on two contingencies: 

i. While in the employment of a Company. 

ii. While outside the employment of a Company. 

In case of enforceability while in the employment of a Company- all the Courts have held that the Employer is 

eligible and entitled for appropriate actions / reliefs / damages etc. against the employee for any breach, since 

the employee is bound by the regulations and service rules of the Company and as such he is prone to all 

actions. The actions may be departmental, criminal or civil in terms of injunctions, claim for financial damages 

etc.    

Extent of enforceability of contract between the Employer and Employee, once the employee ceases to be in 

employment has always been a challenging one. 

3. Now, let us discuss the remedies for breach of each 

type of clause of Employment contracts 

 

 “Non-Compete Agreements”  

         Normally, the clauses will be: 

1. To serve the Company for a specified number of 

years for having deputed for a special training etc. 

In case of any breach the Company shall claim liquidated / un-liquidated damages. 

2. To serve the Company for a specified number of years and also to not take any job in any company 

engaged in similar type of business. In case of any breach, the Company shall claim liquidated 

damages or any legal remedy. 

On close examination of these two clauses, one can see the following actions to be initiated. 

a. Claim liquidated / un-liquidated damages / penalty- terrorem . 

b. Seek any legal remedy which may be an injunction against the employee working for any employer 

including competitors. 

Let us understand the meaning of liquidated damages, un-liquidated damages and penalty-terrorem. 

Liquidated Un-liquidated Penalty-terrorem 

Pre-determined amount based 

on mutually known & assessed, 

incorporated in the contract. It 

means both parties are fully 

aware of the amount. 

This is not a pre-determined or pre-

assessed, but will be assessed after 

the breach is committed & 

depending on the damages / injury. 

It means both parties are not 

aware of the damages at the time 

of signing the contract, but will 

come to know after the breach etc. 

This amount is a lump sum 

specified in the contract but not 

based on any assessment etc. A 

penalty prescribed as a deterrent. 

Penalty is a sum, which is 

disproportionate to the damage 

likely  to accrue as a result of the 

breach 
 

It is very important to note that the clause 1, and sub-clause (a) viz. Claim liquidated / un-liquidated damages / 

penalty- terrorem is not opposed to “Public Policy” since it is not against any personal liberty of a person. 

Hence, this clause is enforceable in any Court of law even if the employee ceases to be an employee of the 

organization. 
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Sec.73 of the Act empowers the Party affected by the breach to claim such amount as may be specified in the 

contract and the Courts shall grant a reasonable amount, not exceeding the amount so specified, depending 

on the facts of the case. The Court shall decide the quantum of damages depending on the facts, 

circumstances, evidences and more so what the Court considers as reasonable. 

In the next Article, we will discuss a very important clause; clause 2(b) pertaining to Non-compete and 

injunction, along with a few interesting case laws. 
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