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Non- compete Agreement 

In this Article, we will discuss the later part of Non-Compete clause/ agreement.  

A company may depute an employee to undergo special skill training either within India or abroad or 

depute to a collaborator to study the technical inputs. The company may also commit to offer a 

permanent position in the company on completion of training. In all these cases the company may 

impose a restrictive condition on the employee not to leave the company for a specified number of 

years, not to take up employment with any other Employer who is engaged in similar business while 

in employment or after leaving the services for a specified number of years in view of the company’s 

financial expenditure for training, deputations etc. incurred on behalf of such employee. The 

restrictive condition will also include that in case of breach of the clause, the employee shall agree to 

pay damages/ penalty as indicated and the employer may resort to recovery of the claim or any 

other legal remedy. 

The above mentioned restrictive clauses may be inserted in the Employment Contract as a standard 

clause or by way of a special contract with the employee at any point in time on a need basis. 

1. Enforceability of such restrictive clauses in case of breach by the employee 

On close examination, one can find the following restrictive conditions:  

a) To serve the company for a specified 

number of years – in other words to 

restrict the employee from leaving 

the services. 

b) Not to take up employment with any 

employer who is engaged in similar 

business activity during the restricted 

period or after ceasing to be an 

employee of the company. 

c) In case of breach to pay penalty, 

liquidated or un-liquidated damages as claimed by the employer. 

The above restrictive clauses are called “restrictive covenants” in Law. Whether these restrictive 

covenants are within or outside the scope of “Public Policy” under the Indian Contract Act is a 

question to be debated upon.  

2. Few illustrations of the same are: 

 

i. In the case of Madhup Chunder  vs Rajcoomar Doss (1874) 14 Beng. L.R. 76, the judgment 

of Sir Richard Couch, C.J. while interpreting Sec.27 of the Act, namely, restraint on Trade 

post-contractual period, held that such restraints are against the personal liberty and thus 

opposed to public policy. This judgment was delivered about 145 years back and till date it 

remains undisturbed.  
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ii. In the case of Superintendence Co of India vs Krishnan- 1981 (2) SCC 246, the Supreme 

Court held that post-service restrictive covenant in restraint of trade contained in the service 

agreement between the parties is void under section 27 of the Indian Contract Act. 

Krishnan was appointed as Branch Manager, on terms and conditions contained in the letter 

of appointment issued to him on the same date. Clause (10) of the terms and conditions of 

employment placed the respondent under a post-service restraint that he shall not serve 

any other competitive firm nor carry on business on his own in similar line as that of the 

appellant company for two years at the place of his last posting. His service was terminated 

w.e.f. December 27, 1978, after which he started his own Firm engaged in a similar business 

activity as the company he served previously. The Company sought for an injunction against 

Krishnan from carrying on the said business on the grounds that “every member of the 

community is entitled to carry on any trade or business he chooses and in such manner as he 

thinks most desirable in his own interest, so long as he does nothing unlawful”. The 

injunction was not granted. 

iii. In the case of Ambiance India P. Ltd. vs Naveen Jain, 2005 the Delhi High Court held that 

“An agreement between the parties prohibiting an employee from taking employment for 

two years with any present or past customer or a prospective customer of plaintiff is void 

and contrary to Section 27 of the Indian Contract Act, 1872”. It was held that such a 

stipulation would prime facie be against public policy of India and arm-twisting tactic 

adopted by employer against a young man looking for a job. 

 

iv. In the leading case of Pepsi Food Pvt Ltd., vs  Bharat Coco Cola Ltd., Delhi High Court in 

1999 held that “……………  negative covenant in contract restraining an employee from 

engaging or undertaking employment for twelve months after leaving the services of 

plaintiff is contrary to and in violation of Section 27 of the Indian Contract Act, 1872”. 

Injunction was declined. In this case, there was a mutual agreement between the companies 

against poaching etc. When there was a breach by one of them, the contract came under the 

lens before the Court. 

 
 

v. In another leading case of American Express Bank Ltd. vs Ms. Priya Malik, (2006) IIILLJ 540 

DEL, Delhi High Court declined granting injunction against Priya Malik. Priya Malik was a 

Branch Manager at American Express Bank. She was assigned very high responsibilities – like 

marketing, customer service, developing market research etc. She was terminated from 

services on 10.10.2005 for some reason. Thereafter, American Bank tried to get an 

injunction against her from joining any other competitive bank and also not to disclose or 

divulge secret data and information which she had acquired during her employment in the 

company.  The Court while declining the injunction sought, "rights of an employee to seek 

and search for better employment are not to be curbed by an injunction even on the ground 

that she has confidential data in the present facts and circumstances”. 
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vi. In an interesting case before the Delhi High Court in the case of Wipro Ltd. vs Beckman 

Coulter International S.A 2006 (3) ARBLR 118 (Delhi), Wipro sought for a permanent 

injunction against Beckman Coulter restraining them from employing their employees. In 

this case, both parties had entered into an agreement on “Non- Solicitation of Employees”.  

In other words they had mutually agreed not to solicit or employ from either side for 

employment for a period of two years after termination of the mutual commercial 

agreement.  Due to some reason, the commercial 

agreement between the parties was terminated. 

Beckman Coulter in order to carry on the business 

inserted advertisement for recruitment to hire additional 

manpower. In response, about 40-50 Wipro employees 

applied and were selected. Wipro took up the case. The 

Delhi High Court held “…………. negative covenants 

between employer and employee contracts pertaining to 

the period post termination and restricting an 

employee’s right to seek employment and/ or to do 

business in the same field as the employer would be a restraint of trade and therefore, a 

stipulation to this effect in the contract would be void.  No employee can be confronted with 

a situation where he has to either work for the present employer or be forced to idleness”. 

Above mentioned are few illustrative case laws on the subject. However there are many cases 

holding restraint on trade and/or employment post-contractual period which are void under Sec.23 

read with Sec.27 of the Act. 

Hence, it can be very clearly concluded that whatever contract or bond the companies execute with 

the employees incorporating restrictive covenants, during post-contractual period will render itself 

unenforceable. 

Only in exceptional cases like undergoing highly specialised technical training either with the 

collaborator or any other institution and the acquired technology is absolutely essential to meet the 

business competition and such technology is not adopted by any competitor etc., in such cases the 

Courts have granted injunction for a brief period of one or two years with a condition that employee 

shall not engage in such or similar technical assignment  with the new employer. But, the employee 

is not restrained from joining the competitor. Here, one can see very clearly that there is no restraint 

on the employee to take up any employment. The restraint is only on application of the new 

technology during his employment with the new employer, that too for a very brief period  

3. The recourses available to an Employer under such circumstances are: 

 

 Since obtaining injunctions are not possible, the actual expenses incurred by the Employer 

while deputing for training etc. can be recovered by filing a civil suit before a Civil Court for 

breach of contract.  

 



     
 

4 | P a g e                                                    Samhita 226th Issue – Dec, 2019 
 

Employment Contracts Series - 1 

 In addition, against any lump sum amount mentioned in the contract, recovery proceedings 

may be initiated before a Civil Court to recover amounts in proportion to the balance un-

served period. For instance, if it is stipulated in the contract that the employee shall serve 

for a period of two years and in case the employee relinquishes the job in between, the he 

shall pay an amount of Rs.2,00,000 - the employer can claim an amount proportionally if the 

employee leaves the job after serving for 12 months. In other words, the Employer can claim 

Rs.1,00,000 which has been held reasonable. 

This view has been taken in a number of cases 

by various Courts. 

 

 Further, the Employer can also claim un-

liquidated damages if it is established that it 

arises out of transmission of technical know-

how being passed on to the competitor by the 

Employee and further that it has resulted in a 

downward trend in the business resulting in 

damages or losses.  Of course, this needs proper 

assessment & quantification depending on the facts & circumstances.  

 

In the next Article in the series, we will discuss other important challenges namely, non-solicitation, 

confidentiality, non-disclosure and breach of intellectual property. 
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