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Non-Disclosure Agreement and Confidentiality clause 

In the previous article restrictive or negative covenants in an Employment Agreement and Non-

compete clause were discussed.  

In this article, we shall discuss other important clauses in an Employment Agreement namely; non-

solicitation, non-disclosure, confidentiality and breach of Intellectual Property. 

a) Non-Solicitation clause in the agreement restricts a person from inducing an employee from 

taking up assignments with a competitor or starting a parallel business as an entrepreneur, 

engaging in canvassing in the market against the product/ 

services of the company, canvassing for the product of the 

competitor in the market etc. In case, an employee 

indulges in any of the above mentioned activities it is 

regarded as dishonesty and fraud against the Company.  

 

b) Non-disclosure/ confidentiality clause pertains to non-

disclosure of any data, secrets, technical knowhow and 

market intelligence of the company including wilful 

negligence in preservation of personal data of employees. 

In case of a breach it will be regarded as an act of 

dishonesty or fraud against the Company. 

 

The Law recognises such breaches as injurious to the business of the company. Contracts restraining 

such activities are deemed valid provided they do not oppose public policy or any personal liberty, 

till the Employee continues to be employed in the company. In cases of breach, the Employer can 

seek injunction from Court, resort to filing criminal as well as civil suits for prosecutions & claim 

damages in case the business is hurt. Hence, such clauses although they are restraints on the 

employees, are enforceable in a Court of Law as long as the Employee is in service. 

 

Now, the question that arises is, in case of a breach once the employee ceases to be in 

employment of the company, whether such restrictive clauses are enforceable. 

1. Let us examine a few illustrative cases and judicial views for clearer understanding 

Cases where injunction was denied: 

i. In the case of American Express Bank Ltd. v. Ms. Priya Malik, (2006) IIILLJ 540  Delhi HC held  

"……..rights of an employee to seek and search for better employment are not to be curbed 

by an injunction even on the ground that she has confidential data in the present facts and 

circumstances. In the garb of confidentiality the plaintiff cannot be allowed to perpetuate 

forced employment with American Express. Freedom of changing employment for improving 

service conditions is a vital and important right of an employee which cannot be restricted or 
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curtailed on the ground that the employee has employer’s data and confidential information 

of customers………………”. 

 

ii. In the case of Polaris Software Lab Limited vs Suren Khiwadkar, (2003) 3 MLJ 557 Polaris 

software sought for permanent injunction against Suren Khiwadkar restraining him from 

disclosing any confidential information to any third party; and restraining him from giving 

out any adverse publicity to Media. In the above case, the Madras High Court held “…….mere 

apprehension of interference with legal right does not entitle the applicant/plaintiff to an 

injunction. Mere inconvenience to a party is not enough to entitle the party to an injunction. 

Violation/ encroachment of right must be of a substantial character. No such violation of 

right of substantial character is made out by the applicant/plaintiff…………”. 

  

iii. In the case of Financial Software and Systems vs Mudassir Naik, (2012),  Madras HC   while 

refusing to grant an injunction against poaching employees to join mPhasis after taking up 

employment and inducing the team members to join him at mPhasis, held  “……no injunction 

can be granted against an employee after the termination of his employment, restraining 

him from carrying on a competitive trade. But, however, the case for claiming damages can 

be pursued………”. 

 

Cases where injunction was granted:   

 

i. In the case of V.V. Sivaram and others v. FOSECO India 

Limited, an employee was restrained from using secrets 

and confidential information, gained during the job, even 

after moving out of the job. The employee had access to 

confidential information pertaining to several products 

including the patent ‘Turbostop’. He left under voluntary 

retirement scheme.  In this case, the petitioner 

manufactured and marketed a product similar to 

“Turbostop”. The product manufactured was similar to 

and identifiable with the product manufactured by the 

Respondent. Hence, the court granted injunction against the petitioner.  

 

ii. In the case of Independent News Service Pvt. Limited vs Mr. Anuraag Muskaan , Delhi HC 

allowed a restrictive injunction against the respondent only for a period of two years from  

31.12.2005, his date of leaving the company, not to engage in  solicitation of employees,  

but refused to grant any injunction against him from joining any competitor. As regards the 

solicitation already made by the respondent in the advertisement, the petitioner, if it is able 

to substantiate this in the arbitration proceedings, would be entitled to be compensated by 

the grant of damages. 

 

iii. In the case of Desiccant Rotors International vs Bappaditya Sarkar & ANR on 14.07.2009, 

Delhi High Court held “……the injunction only restrains Defendant No. 1 from approaching 
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the plaintiff ’s suppliers and customers for soliciting business which is in direct competition 

with the business of the plaintiff……” but did not grant any injunction against joining the 

competitor. 

On reviewing the above cases one can make the following observations: 

i. Enforceability in case of breach of any of the 

restrictive clauses in a contract depends on the 

severity of the facts and circumstances. Hence, 

an omnibus clause for each covenant will only 

be partially enforceable. 

 

ii. No injunctions can be sought before any court 

restraining an employee from taking up 

employment and/or to start any business once 

the employee ceases to be in employment. However, the affected party can claim damages 

by filing a suit before the court in case of any loss incurred by the employer. 
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