
  

   

 

 

 

 

   

 

# 405, 7th Cross, IV Block, Koramangala, Bangalore – 560 034   

☏: 080-25534374 / 25536618 

✉: sharada.sc@sharadasc.com  

        www.sharadasc.com                                                                                                                        Page | 1                                                                                                                                                                                                                                                    

                                                                                                                                                             

 
 

 

ACCIDENTAL OMISSION OF ISSUING GENERAL MEETING NOTICE 
 

The intention of this article is to sensitize the readers on the importance of issuing notice of a 
General Meeting to all those persons who are entitled to receive it as well as to understand what 
accidental omission is. 

1. Introduction To General Meeting Notice 

The term Notice in general has been defined as a notification or communication of a fact, demand, 
claim or proceeding. A General Meeting (GM) notice is one which is issued under an authority of the 
Board of Directors of the company or in some cases the Tribunal (NCLT), to the persons entitled to 
receive the same, for convening of a meeting of members of the company or a particular class of 
members/ security holders. 

 Following persons are entitled to receive GM notices: 

a) Every member of the company 

b) Legal representative of a deceased person 

c) Assignee of an insolvent member 

d) Auditors of a company. The term auditors of the Company shall include Statutory Auditor, 
Secretarial Auditor and Cost Auditor of the Company. 

e) Other persons, as required under applicable allied laws and agreements. 

As per Section 101 of the Companies Act, 2013, the notice of a GM may be called by giving not less 
than 21 clear days notice i.e. the date of sending of notice and the date of the GM meeting shall not 
be taken into account for calculating the notice period. Exemptions have been given to private 
limited companies and IFSC public companies from the above statutory requirement. These 
companies are allowed to provide for a lesser period in their articles of association. For Section 8 
companies, 21 days shall be read as 14 days. 

In case any Company wishes to conduct a meeting at a shorter notice, they may do so by seeking the 
consent of the members as follows: 

 In case of an Annual General Meeting – Consent to be given by 95 % of the members entitled to 
vote thereat. 

 In case of an Extra Ordinary General Meeting – Consent to be given by majority of the members 
entitled to vote and holding not less than 95% of the paid-up share capital of the Company. 
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Q.  In case the company is not able to get the requisite consents for shorter notice, what are the 
consequences? 

The validity of the GM and the resolutions passed thereat can be questioned. Where the law 
provides for a 21 day notice, the company cannot abridge this right of the members by reducing the 
notice period. Where the requisite members have not consented to curtailing the notice period, the 
resolutions passed at such GMs shall be invalid. The Punjab and Haryana High Court has held the 
same in Col. Kuldip Singh Dhillon And Ors. vs Paragaon Utility Financiers Private Limited (1986 60 
Comp Cas 1075 P H). 

From a practical standpoint, as per Section 117 of the Companies Act, 2013, all Special Resolutions 
(SR) are to be filed with the Registrar of Companies within 30 days of passing the same. Where the 
SR is passed at a GM conducted at a shorter notice, the Registrar refuses to take the SR on record 
unless the requisite consents for shorter notice are filed with the SRs. 

Q.     What happens when the above mentioned notice period is not adhered to ? 
 
 Where adequate notice period has not been given to the persons entitled to receive a notice, the 
resolutions passed by such body is deemed to be invalid. 
  
In Hasbury's Laws of England, it has been stated that it is essential that notice of the meeting and of 
the business to be transacted should be given to all persons entitled to participate and that if a 
member to whom it is reasonably possible to summon is not summoned, the meeting will not be 
duly convened, even though the omission is accidental or due to the fact that the member has 
informed the officer whose duty it is to serve notice that he need not serve notice on him. 

 
The same has been held by the Supreme Court in Parmeshwari Prasad Gupta vs The Union of India 
(1973 AIR 2389) wherein the Court has stated that where the due notice is not given to all the 
Directors of a Board Meeting, the resolutions passed at such meeting shall be invalid. The same 
inference can be taken for General Meetings also. 

 
2. What is Accidental Omission? 

Section 101 (4) of the Companies Act, 2013 states the following; 

“Any accidental omission to give notice to or the non-receipt of such notice by any member or other 
person who is entitled to such notice for any meeting shall not invalidate the proceedings of the 
meeting.” 

 
The same was the provision under Section 172 of the erstwhile Companies Act, 1956.  

Clause 1.2.8 of the The Secretarial Standards on GMs (SS -2) reads as: 
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“However, any accidental omission to give Notice to, or the non-receipt of such Notice by any 
Member or other person who is entitled to such Notice for any Meeting shall not invalidate the 
proceedings of the Meeting.” 

Definitions of Accidental omission: 

 The term accidental is an adjective which is defined as something happening by chance; 
something unforeseen, unexpected, unusual, extraordinary, or phenomenal, taking place not 
according to the usual course of things or events; that which exists or occurs abnormally, or 
uncommon occurrence. 

 The term accidental omission is not defined under the Companies Act, 2013. The Supreme Court 
in M.S. Madhusoodhanan & Anr vs Kerala Kaumudi Pvt. Ltd. & Ors (2003) has held that the term 
accidental omission means an omission which is bona fide in nature and not an omission which 
was willful in nature. 

In Maharaja Exports and Anr. vs Apparels Export Promotion (1986 60 CompCas 353 Delhi), the 
Delhi High Court has held that accidental omission shall mean that ‘the omission must be not only 
not designed but also not deliberate. This expression implies absence of intention or deliberate 
design’ i.e. no mala fide intent should exist. 

 On a plain reading of Section 101, the provision talks about issue of notice to the members and 
does not state that non-issue of notice or irregularity of issue of notice invalidates a General 
Meeting. Prior to the 21 days notice period the statutory requirement was only 14 days (Section 
79 of the Indian Companies Act, 1913). The reason behind enhancing the notice period has been 
lucidly explained in the Company Law Committee (CLC) Report, 1952. 

 Para 78 of the CLC Report, 1952 clearly states the following: 

“We further recommend that twenty-one days' notice should be given of all resolutions to be 
passed at a general meeting-ordinary or special. The extension of the period' of notice from 
fourteen to twenty-one days is necessary to enable shareholders to combine and canvass for 
proxies if they so desire. The present period of fourteen days is too short for all the processes that 
are involved before the shareholders can canvass opinion in favour of or against a particular 
resolution proposed to be considered at any meeting of the company.” 
 

 To deal with matters involving accidental omission, we will need to ascertain if Section 101 is 
directory in nature or mandatory in nature.  

 The difference between a directory and mandatory provision is the effect that the said provision 
produces. George Sutherland, a well know jurist in interpretation of statutes has gone on to state  

“The question generally arises in a case involving a determination of rights as affected by the 
violation of, or omission to adhere to, statutory directions. This determination involves a decision 
of whether or not the violation or omission is such as to render invalid acts or proceedings 
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pursuant to the statute, or rights, powers, privileges or immunities claimed there under. If the 
violation or omission is invalidating, the statute is mandatory; if not, it is directory.” 
 

 The Karnataka High Court in the matter of Somalingappa Shiva Putrappa vs Shree Renuka Sugars 
Ltd (2002 110 Comp Cas 371 Kar) has held that Section 171 is silent about the consequence of 
not complying with the requirements of the said section either on the GM held or resolutions 
passed in such meeting. On the contrary, Sub-section (3) of Section 172 mandates that the 
accidental omission to give notice to or the non-receipt of notice by any member or other person 
to whom it should be given, shall not invalidate the proceedings at the meeting. When the 
Legislature has deliberately omitted to state that the non-compliance with Section 171 would 
invalidate the proceedings at the meeting and expressly declares that accidental omission to give 
notice or non-receipt of notice shall not invalidate the proceedings at the meeting, the said 
section cannot be interpreted to mean contrary to the express intention expressed by the 
Legislature. The court has interpreted that the said provisions are directory in nature. Sections 
171 and 172 of the Companies Act, 1956 have been clubbed together to form Section 101 under 
the Companies Act, 2013.  
 

 There are various cases which have been decided to the contrary to state that Section 101 is a 
mandatory statute. 

 
3. Remedies available to a company 

 
 Litigations involving non-issue of notices to members are usually matters of civil nature. In Civil 

disputes, various judgments as well as statutes have laid down that the burden of proof is always 
on the Petitioner i.e. the company does not need to show that it has issued notices as per the 
statutory requirement. There is a statutory presumption that a company has issued in accordance 
with the statutory requirement. 
 

 It is suggested that the company issues notices to the members in accordance with Section 101 
of the Companies Act, 2013 as well as the corresponding rules since the presumption that a 
company has given a notice is not is an irrebuttable presumption i.e. the Petitioner has the right 
of rebutting the statutory presumption. The same has been held by the Supreme Court in M.S. 
Madhusoodhanan’s case. 

 
 The company to safeguard itself should employ the mechanism of taking acknowledgements and 

consents for shorter notice (if applicable) from members about receipt of notice including 
consents for shorter notice thereof. 

 
4. Remedies available to members 

 The members have an option of approaching the NCLT under Section 248 and 249 of the 
Companies Act, 2013.  
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 While making an application under Section 248 and 249 (Oppression and Mismanagement) for 
invalidating a meeting for non-receipt of notice, the member has to elucidate the following points 
in his petition;  

- The conduct of the company is harsh, burdensome, and wrong. 

- The conduct of the company is mala fide and is for a collateral purpose where although the 
ultimate objective may be in the interest of the company, the immediate purpose would 
result in an advantage for some shareholders vis- a`-vis the others. 

- The conduct of the company restricts the statutory rights of the member 

- The interest of the member has been severely affected due to non-receipt of notice or 
delayed receipt of notice. 

Conclusion 

The act of providing notice is more procedural in nature. It is imperative that companies abide by 
required notice period. Members should be vigilant about their investments. In case they have not 
received a notice of a GM, legal measures should be taken immediately to avoid being barred by 
limitation. Similarly, companies - both public and private - must be diligent about issuing GM notices 
with prescribed notice period. Omission should be truly accidental in nature, failing which the 
decisions taken at such meetings may be held invalid. 

 
 Sreenivasan Narasimhan 

Associate  
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