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Employment Contracts Series - 1 

Tips for drafting Employment Contracts 

In the previous Articles, we had discussed about various clauses in the Employment Contract 

namely, Non-Compete, Non-disclosure, Confidentiality, 

Protection of Intellectual Property Rights (IPR), claim on 

damages - liquidated, un-liquidated, penalty for breach etc. 

including their conceptual and legal understanding and 

interpretations and scope of enforceability before the Courts.  

Having done so, we need to incorporate the appropriate 

factors right from step one to the last step of drafting an 

Employment Contract. 

Apart from the above mentioned clauses or contingencies where the breaches are likely to occur, 

the misconducts which amount to offences under Information Technology Act (IT Act), Indian Penal 

Code etc. are also enforceable under Law even though these may or may not form part of 

Employment Contracts.   

1. Remedies in case of breach of restrictive clauses relating to IPR and IT Act 

 

In cases of breach of IPR or any acts of disclosing information or commissions under the Information 

IT Act, there are 3 actions which may be taken against the offender, which are:  

 

i. If the employee is still in employment the company/ employer may take appropriate disciplinary 

actions like termination/ dismissal from services.  
 

ii. Whether in employment or not the company/ employer can file a complaint with the police. 

   

iii. If the damages or injury caused can be ascertained, the company/ employer may file a civil suit 

for claiming the damages. 

 

2. We shall conclude the series with providing some Legal Tips which will be useful while drafting 

Employment Contracts 

 

i.Non-Compete and Non-Disclosure Agreements 

 

 For enforceability of such clauses/ agreements one must ensure that the 

assignments to which the restrictive clauses are applied are highly technical and very 

vital for the business and that none of the competitors has similar technology etc. 

Also one must determine whether in case of breach, the damages or loss can be 

ascertained. 

 

 In case, any employee is to be deputed for such projects or assignments, it is 

preferable to execute an additional agreement exclusively for this purpose. In the 

body of such agreement, mention very clearly that the terms of this agreement have 
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been elaborately explained to the employee on 2 or 3 occasions and also that he has understood 

and agreed to the same. Also, mention the date of such occasions / meetings. 

 

ii. Liquidated Damages 

 

 Estimate the expenditure to be incurred either for deputation to special training or to work on 

special projects. The estimate may consist of boarding & lodging expenses, travel expenses, cost 

of training etc. 

 

 The total of pre-estimate amount may be incorporated in 

an additional agreement mentioning the technical 

importance of such training. 

 

 Apart from this, mention in the agreement that in case of 

breach, the employee shall be liable to compensate the 

damages or losses incurred by the company/ employer. 

 

 In the body of such agreement, mention very clearly that 

the terms of this agreement relating to liquidated damages have been elaborately explained to 

the employee on 2 or 3 occasions and also that he has understood and agreed to the same. Also, 

mention the date of such occasions / meetings. 

 

iii. Un-Liquidated Damages: 

 

 Arises depending on the extent of the breach, damage etc. 

 

 Examine whether an estimate of this un-liquidated damages can be assessed and quantified in 

terms of money. 

 

 Terms and conditions of this agreement are to be explained to the employee on 2 or 3 occasions 

and the dates of such meetings are to be incorporated in the agreement. 

 

 While the amount of un-liquidated damages is not incorporated in the agreement, it shall be 

mentioned that the Company can claim un-liquidated damages against breach of contract. 

 

 Mention that a penalty may be levied in case the employee breaches the clause containing the 

term of serving the company for specified number of years. [Normally, a clause binding the 

employee to serve the company for a period of 2 years is held to be reasonable]. Also specify the 

amount of penalty in the Agreement. The amount must not be unreasonable, excessive etc.  

 

 Specify clearly that in case the employee quits before the completion of binding years, he shall 

be liable to pay damages to the company in proportion to the un-served period. This model 

holds good even for Omnibus Agreements. 

 

 

Although the above clauses are drafted by eminent Legal Counsels and incorporated in the 

Employment Contracts, practically, corporates seldom resort to retaliatory suits to claim damages 

etc. The employees being aware of this position feel no deterrence or fear or anxiety that they can 
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be penalized by a Court of Law. This leads to lack of seriousness and even commitment towards the 

agreed terms. In order to create a sense of commitment and deterrence, if any situation of breach 

occurs, it is advisable for corporates to take legal retaliatory action.  

 

 

 K.Vittala Rao, Management Consultant 

 

Mr. K Vittala Rao is a Labour Law expert with over 50 years of corporate and consulting experience in Labour 

Law Compliance Management, Legal Audits, Training & Development and Industrial Relations. He has served 

as a Member on the Contract Labour Advisory Board appointed by the Government of Karnataka and was 

the Chairman - HR & IR Panels of GMCI & CII. He conducts workshops on Labour Laws for HR, Legal, & 

Operational personnel. He is also a Guest Faculty at various Management Schools. 


