
    

 

1 | P a g e                                                    Samhita 231st Issue – Feb, 2020 

 

Engagement of people – Diverse Models 

Engagement of people – Diverse Models 

The business world today, is highly dynamic and challenging with fast changing technology and innovations. 

Hence corporates need to explore opportunities through expansion, diversification, re-organization, 

restructuring and other varied methods or systems to succeed in the industry.  Digitalization is on the offing 

and might pose as a challenge to the management systems. Traditional management will be replaced by 

artificial intelligence and robotics in the near future and virtually controlled and executed projects are 

expected across the globe. 

Engagement of Human Resource to meet the business changes and technology has been highly challenging of 

late. Talent acquisition is no more a routine; it has become an expertise in itself. All corporates whether 

existing or newly setup, medium or small scale, have adopted various ways to engage human resources 

considering flexibility, time bound engagements and outsourcing. Of late, many startups are emerging across 

sectors, out of which some have seen success while most are either struggling to keep afloat or have even 

closed down. Working in a boot strapped model, these startups are constantly exploring ways to minimize 

hiring costs and have a flexible model in recruiting and retaining personnel, more often than not looking at 

only short term hires. This also helps them to manage the challenge of changing technology and consequent 

skill sets. Engagement of persons or disengagement due to any reasons will have to be viewed closely from the 

legal point of view. Hence, this article is to evaluate the legal perspective to ensure there are no law suits 

against the company regarding these matters. Let us examine in detail as to how to insulate ourselves from 

any law suits. 

One can witness engagements in the Business circles like - contractual, fixed term engagement, trainees, 

interns, apprentices, outsourcing, virtual engagement etc. Both, the entrepreneurs and the personnel so 

engaged have accepted and adopted the new methods of engagement. Although, it is a welcome change, one 

must ensure the legalities involved in such engagements are fully addressed. 

1. Contractual Engagements 

These are based on mutually agreed terms and conditions between the employer & employee. In such 

contracts, the duration of engagement is specified, remuneration is 

defined and the modes of exit from the contract are specified. Such 

contracts are legal and enforceable in a Court of Law. Normally, in such 

contracts designations like - Consultants, Retainers etc. are mentioned. 

Generally corporates engage professional consultants, retainers in several 

disciplines for a specified period of time. Such contracts are executed 

between the employer & the person to be employed based on a specific 

remuneration / honorarium indicating the period of such engagement. 

The most essential element of such contracts is to ensure that the 

purpose or intent of such engagement is demonstrated in the contract in 

its true spirit. The role of consultants or retainers is purely advisory, 

interventions, advocacy etc. The role undertaken by them is not full time and they are not engaged or involved 

in any day to day routine operations. On the contrary, if the consultants / retainers carryout regular 

assignments in line with / at par with any permanent staff and if the work or assignments carried out are in 

connection with the business of the employer, then such contracts will be deemed to be “Employment 

Contracts”.  The criteria is not the designation or nomenclatures but, the nature of work assigned or being 

carried out. In such cases, Judiciary has held in a number of cases that such contracts being Employment 

Contracts will be governed by all labor legislations, as applicable to a permanent employee and such persons 
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shall be deemed to be an “Employee” under Employees Provident Fund Act & Scheme, ESI, Payment of 

Gratuity Act, Payment of Bonus Act and Industrial Disputes Act.   

2. Fixed term Engagement 

This type of engagement is almost on the same 

lines of “Contractual Engagement” as discussed 

above. Judiciary has upheld such contracts 

subject to compliance under Labour Laws. But, 

one must take care while extending such fixed 

terms. There is a notion in the business circles to 

grant extension after giving a break for couple of days and re-engage for a further period. If there are 

systematic breaks which are termed as “artificial breaks”, then we would be trespassing into area of risk. 

Judiciary has decried such engagements as not legal since the intention of the employer is to deprive the 

employee of permanent status in the organization. Two or three breaks are acceptable but no more. Such 

employees can challenge the same before the Courts. 

 

3. Trainees 

It has become very common for Businesses to hire a number of 

trainees in addition to their permanent workforce. In most 

situations trainees are meant to augment the workforce to 

carry out various activities. The law does not lay down any 

restrictions regarding the percentage of trainees a company 

can engage. Hence, there are rampant engagements. Now let 

us see the legalities involved. 

Trainees are “workmen” under the Industrial Disputes Act. 

Judiciary has upheld the same for coverage under PF and ESI 

unless the engagement is proved otherwise which we will discuss subsequently. Important factor is the period 

of engagement. If it’s for a limited period of time ranging from 1 year to 2 years under an appropriate legally 

drafted contract, the judiciary has not descended on such engagements.  

The other type of engagement of trainee in its true sense will insulate the employer from any law suits, 

provided following steps are taken: 

1. In the letter of engagement, the intentions of the employer to impart training in the respective area 

and the purpose must be mentioned. 

2. Period of engagement must be clearly specified and after the completion of the period of training, the 

trainee must be discharged. 

3. There must be a curriculum or syllabus or detailed contents of the training module specified. 

4. Records of training imparted i.e. practical, on-the-job or theoretical must be maintained. 

5. Trainees’ performance must be evaluated periodically by way of tests or examinations. 

6. On successful completion of training, an appropriate certificate be given. 

Trainees engaged in this model would not fall under any Labour Laws like - Industrial Disputes Act, PF, ESI 

etc. 
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4. Apprentices 

Normally, we come across two types of engagements 

under this category: 

1. Engagement under the Apprentices Act with 

the directions / inspection by the Apprenticeship 

Advisors is held legal in all respects. The contract of 

engagement is specified in the Act and is to be 

registered with the Authorities. Such apprentices are out of the purview of the Labour Laws and there is 

no guarantee of providing permanent positions. Now, the Act provides for engagement by employers 

suiting their requirements namely, ”Optional Trade”. 

 

2. Employers with a view to augment the manpower, engage persons with designations like Apprentice. Such 

type of engagement stands on the same footing as “Trainees” as discussed above. Here also, risk factors 

are the same. Cautious approach is needed. 

 

5. Interns 

Nowadays, it has become very common to engage fresh candidates as 

“Interns”. Let us examine this type of engagement. 

In the dictionary, Internship means “a period of time during which a 

student works for a company or organization in order to get experience 

of a particular type of work”. 

As a part of curriculum or part of syllabus, before the student is awarded 

a Degree / Certificate, he has to undergo “internship” in an organization 

suiting his technical specialization. The period normally falls between 3 

to 6 months, as the case may be. The student is expected to observe the 

timings, internal discipline and gain the expertise based on “On the Job training”.   

What is the legal status in such engagements? 

Taking advantage of this model of engagement, generally it is seen amongst startups that graduates are 

engaged for specified or unspecified period. It is presumed by such startups that there are no implications of 

any Labour Laws and compliances if interns are engaged. But, it is not so. In case, certain precautionary and 

methodological steps are not taken, such Interns do stand on the same footing as “Trainees” as discussed 

above. 

What are the steps? 

1. “Internship” means an extended studentship in an organization, a notional extension of educational 

institution. 

2. A letter from the Educational Institution / University with a request to engage the students as “Interns” for 

a period specified. 

3. A reply by the Organization accepting to engage students from such Institution. 
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4. A letter of engagement issued by the Organization to the student referring to the communication 

between the Institution / University and the Organization. 

5. In case, the Organization intends to extend any financial assistance, the same may be mentioned as 

“Scholarship” or “reimbursement of expenses like transport / boarding / lodging etc”. The word “Stipend” 

is to be avoided since it may attract the attention of PF and ESI authorities who may mandate that the 

interns also be included under PF and ESI. However, the same can be avoided by taking the above 

mentioned steps. 

6. It is preferable to pay directly to the Educational Institution every month, such remuneration in respect of 

all interns and the Institution may disburse to the students. This avoids direct payment to students by the 

Organization and again goes to prove that internship is an extension of studentship and that there is no 

employer - employee relationship. 

7. Maintain and monitor the performances / activities / projects executed etc. and provide feedback to the 

Educational Institution. 

In case, the above approach is not addressed, such “Interns” stand on the same footing as “Trainees”. 

Corporates in general and start-ups in particular, who normally find quick-fix solutions for hiring and 

retention and are cost conscious, are advised to examine the above methods of Human Resource 

Engagement and use the model appropriately, taking care to ensure that there are no fall outs under Labour 

Laws. 
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