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Analysis of certain provisions of the Companies (Amendment) Act, 2020 

The intent of the Parliament to pass the Companies (Amendment) Bill, 2020 is majorly to decriminalize the 
provisions of the Companies Act, 2013 (CA, 2013). While the intent has been achieved, the Amendment Act has 
also introduced, substituted and modified certain other provisions which will help in increasing India’s ‘Ease of 
Doing Business’ rankings (EODB). Following are some of the provisions which have been inserted, omitted, 
substituted. We have tried to categorize them as EODB, Relaxation & Enabling to quickly understand the 
consequential benefits. 

1. Certain companies not to be treated as listed companies – (EODB) 
 
Sec. 2 (52) defines the term listed entity - "listed company" means a company which has any of its securities 
listed on any recognised stock exchange. The following proviso has been added to the definition: 
 
"Provided that such class of companies, which have listed or intend to list such class of securities, as may 
be prescribed in consultation with the Securities and Exchange Board, shall not be considered as listed 
companies." 
 
It may be noted that the term listed entity is defined in a very wide sense to include even those private 
companies which have privately placed their debt securities and listed the same on the stock exchanges. 
The Company Law Committee, 2019 (CLC) which was constituted to recommend changes to CA, 2013 felt 
that casting stricter obligations on private companies that are currently falling within the definition of ‘listed 
companies’ makes compliance requirements for such companies disproportionately burdensome and hence 
has recommended that private companies may be removed from the ambit of the term listed entity.  The 
proviso enables the same. It will be interesting to see if the Central Government (CG) prescribes any 
threshold limits in terms of private companies falling under the ambit of listed entities. 
 

2. Global listing of securities (Enabling) 
 
In Sec. 23 new provisions have been inserted to allow certain classes of public companies as may be 
prescribed by the CG to list their securities in any permitted foreign stock exchanges. Further, the CG may 
by notification exempt the said companies from the provisions of Chapter III (Prospectus & allotment of 
securities), Chapter IV (Share capital & debentures), Sec. 89 (Beneficial interest), Sec. 90 (SBO) & Sec. 127 
(Contravention of dividend provisions) of CA, 2013. Prior to the insertion, companies were allowed to list 
only their GDRs abroad.  
 

3. Shorter Rights issue offer period (Relaxation) 
 
In case of Rights issue, Sec. 62 states that the offer must be kept open for a minimum of 15 days and a 
maximum of 30 days. Although exemption from the same is provided to private companies if 90% of the 
members consent, the 15-30 day period still remains for public companies which is quite long. The CLC has 
observed that as per market practice, the issuance of an offer completely closes within 2-3 days and 
allotment is completed within 5-7 days. Taking cue from the SEBI discussion paper which recommended the 
same, the CLC has recommended that the CG should prescribe a shorter time period for rights issue.  

 

Considering the recommendations of the CLC, Sec. 62(1)(i) has been amended to give CG the power to 
prescribe a minimum period of less than 15 days. The amended Sec. 62(1)(i) reads as follows: 
 
62. (1) Where at any time, a company having a share capital proposes to increase its subscribed capital by 
the issue of further shares, such shares shall be offered—  
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(a) to persons who, at the date of the offer, are holders of equity shares of the company in proportion, as 
nearly as circumstances admit, to the paid-up share capital on those shares by sending a letter of offer 
subject to the following conditions, namely:—   
 
(i) the offer shall be made by notice specifying the number of shares offered and limiting a time not being 
less than fifteen days or such lesser number of days as may be prescribed and not exceeding thirty days 
from the date of the offer within which the offer, if not accepted, shall be deemed to have been declined 
 

4. Exemption from filing Form MGT 14 for NBFCs and Housing Finance Companies (Relaxation) 
 
Currently the second proviso to Sec. 117 (3)(g) exempts banking companies from filing resolutions passed 
by their Board of Directors with the ROC pertaining to grant of loans or providing guarantees or security. 
The reason being, once filed with the ROC, it becomes a public document thereby leading to violation of 
confidentiality obligations of the banks to their customers. Pursuant to the CLC recommendation, the 
provision has been substituted to extend this exemption to Banking companies, NBFCs prescribed by the 
CG in consultation with RBI and such housing finance companies prescribed by the CG in consultation with 
the National Housing Bank.  
 

5. Unlisted companies to file financial statements periodically 
 
The Amendment Act has introduced Sec. 129A into CA, 2013 which mandates certain classes of unlisted 
companies prescribed by CG to prepare their financial statements on periodical basis, get their statements 
audited or a limited review done and obtain their Board’s approval on such periodical basis as the CG may 
prescribe.  

 

While listed companies which are also governed by SEBI (LODR), 2015 are required to make quarterly/half 
yearly/yearly filings of their financial statements, large unlisted companies which are governed by only CA, 
2013 and not by SEBI regulations are required to only make a yearly reporting of their financial statements. 
Sec. 129A intends to mirror the obligations of SEBI (LODR), 2015 on large unlisted companies. Rules 
pertaining to the applicability of Sec. 129A are awaited.  
 

6. CSR provisions relaxed 
 
Provisions pertaining to CSR specified in Sec. 135 of CA, 2013 have undergone changes. Penal provisions 
have been decriminalized. Any CSR expenditure beyond the statutorily required would be available for set 
off in the subsequent years. Constitution of CSR committee would not be applicable where the CSR 
expenditure does not exceed Rs. 50 Lacs. (Refer detailed article by Ms. Nivedita Krishna for changes 
pertaining to the CSR Provisions.) 
 

7. Remuneration to Independent directors and Non-executive directors (Enabling) 
 
Prior to the Amendment Act, the independent directors and other non-executive directors were not entitled 
to any remuneration in case of inadequacy of profits during any particular year while Sec. 197 r/w Sch. V of 
CA, 2013 provides for remuneration to executive directors in case of inadequacy of profits.  

 

The CLC noted the crucial role played by independent directors of a company in terms of bringing objectivity 
into the functioning of the Board and improving its effectiveness. The CLC felt that inconsistency in payment 
of remuneration in case of inadequacy of profits or losses to executive directors vis-à-vis non-executive 
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directors would dis-incentivise the latter. Hence, pursuant to the CLC recommendation the Amendment Act 
has made the following changes to CA, 2013: 
 
the following proviso has been inserted to Sec. 149(9) of CA, 2013: 
 
"Provided that if a company has no profits or its profits are inadequate, an independent director may receive 
remuneration, exclusive of any fees payable under sub-section (5) of section 197, in accordance with the 
provisions of Schedule V." 
 
Insertion of the words "or any other non-executive director, including an independent director" have been 
made to Sec. 197(5) which reads as follows: 
 
“Notwithstanding anything contained in sub-sections (1) and (2), but subject to the provisions of Schedule 
V, if, in any financial year, a company has no profits or its profits are inadequate, the company shall not pay 
to its directors, including any managing or wholetime director or manager, or any other non-executive 
director, including an independent director by way of remuneration any sum exclusive of any fees payable 
to directors under sub-section (5) hereunder except in accordance with the provisions of Schedule V” 
 

8. New chapter for Producer companies  
 
Producer Companies were governed by Part IXA of CA, 1956 and pursuant to Sec. 465 of CA, 2013, Part IXA 
of the CA, 1956 was kept operative even though CA, 2013 was in force. Now that CA, 1956 has been 
completely repealed, the CLC felt that any amendments to be made to the provisions of Producer 
Companies would not be feasible and even if legally tenable, would become convoluted and tedious in the 
light of the repeal of CA, 1956. 
 
In light of the above, a new chapter has been introduced to incorporate the provisions of producer 
companies under CA, 2013 i.e. Chapter XXIA (Sec. 378A to Sec. 378ZU).  
 

9. Exemption for Foreign companies and IFSCs 
 
The CLC had recommended that a new provision must be introduced to exempt IFSC companies from certain 
compliances of Chapter XXII (Compliances related to foreign companies). Currently, proviso to Sec. 379(1) 
provides that the CG may exempt certain classes of foreign companies from certain provisions of Chapter 
XXII with a view to attracting foreign investment and rationalize compliances. Considering the 
recommendation, the Amendment Act has omitted proviso to Sec. 379(1) and introduced Sec. 393A which 
gives the CG power to exempt (a) foreign companies (b) companies incorporated or to be incorporated 
outside India, whether the company has or has not established, or when formed may or may not establish, 
a place of business in India from any provision of Chapter XXII. Clause b of Sec. 393A includes IFSCs.  
 

10. Penalty for Small companies, OPCs, Startups & Producer companies capped (EODB) 
 
Sec. 446B of CA, 2013 was inserted to provide relief to small companies and OPCs from large fines/penalties 
(from 2018). As per Sec. 446B any small company or OPC which fails to file its financial statements (Form 
AOC-4) or Annual Return (Form MGT 7) or any resolutions to be filed in Form MGT 14 with the ROC, the 
company and the officer in default (OID) would be liable to not more than one half of the penalty specified 
in the respective provisions.  

 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17921
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17921
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17921


 
 
 
 

  

# 405, 7th Cross, IV Block, Koramangala, Bangalore – 560 034   

☏: 080-25534374 / 25536618 

✉: sharada.sc@sharadasc.com 

www.sharadasc.com 

 

 
 

P
ag

e4
 

The CLC had recommended that the benefits of Sec. 446B may be made applicable to all provisions of CA, 
2013 and also extend the applicability to Startups and Producer companies. Accordingly, Sec. 446B has been 
substituted with the following: 
 
“Notwithstanding anything contained in this Act, if penalty is payable for non-compliance of any of the 
provisions of this Act by a One Person Company, small company, start-up company or Producer Company, 
or by any of its officer in default, or any other person in respect of such company, then such company, its 
officer in default or any other person, as the case may be, shall be liable to a penalty which shall not be more 
than one-half of the penalty specified in such provisions subject to a maximum of two lakh rupees in case of 
a company and one lakh rupees in case of an officer who is in default or any other person, as the case may 
be.” 
 
Explanation. For the purposes of this section -  
 
(a) "Producer Company" means a company as defined in clause (l) of section 378A; 
(b) "start-up company" means a private company incorporated under this Act or under the Companies Act, 
1956 and recognised as start-up in accordance with the notification issued by the Central Government in the 
Department for Promotion of Industry and Internal Trade.' 
 
As an added protection, a maximum limit of penalty of Rs. 2 Lacs on the company and Rs. 1 lac on the OID 
has been provided for in the substituted Sec. 446B which is applicable to contravention of any provisions 
of CA, 2013. 
 

11. Special Courts not to deal with Sec. 452 matters (EODB) 
 
Sec. 435 gives power to the CG to set up special courts to provide for speedy trial of offences under CA, 
2013. The CLC received various recommendations from stakeholders w.r.t excluding the offence specified 
under Sec. 452 (wrongfully withholding of property) from being tried by a special court. As per Sec. 435, the 
jurisdiction of special court would lie where the registered office of the company is situated. The 
stakeholders have raised concerns as to the difficulties faced by them when the property of the company is 
situated in one state and the registered office is situated in another state. Taking this into consideration, 
the Amendment Act has excluded the offence specified in Sec. 452 from Sec. 435. The amended Sec. 435 
reads as follows. 
 
The Central Government may, for the purpose of providing speedy trial offences under this Act, except under 
section 452, by notification, establish or designate as many Special Courts as may be necessary. 
 

12. No imprisonment for wrongful withholding of property by officer or employee (Relaxation) 
 
Sec. 452 specifies the punishment for wrongful withholding of property by an officer of a company or an 
employee. As a measure to protect the officer or employee, the Amendment Act has introduced a proviso 
to Sec. 452(2) wherein in case the officer or employee has wrongfully withheld a dwelling unit due to 
pending dues payable to him (PF, gratuity, other welfare funds, compensation under Workman’s 
Compensation Act, 1926 in respect of death or disablement), imprisonment shall not be ordered in such 
cases.  
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13. Adjudication will be dropped if compliance is shown (EODB) 
 
In light of the full-fledged decriminalization of CA, 2013 i.e. moving from the fine & imprisonment regime 
to a penalty regime which is adjudicated by the ROC, the CLC recommended a mechanism whereby an 
opportunity may be given to the noticee company to rectify the default within 30 days’ of issuing the notice. 
If the noticee company has remedied the default prior to the issue of notice or has remedied it subsequently 
within the 30 days’ time, the adjudication proceedings may be dropped. This is a mechanism which is 
existing in the GST laws.  
 
Considering the CLC’s recommendation as well as taking cues from the GST laws, the Amendment Act has 
introduced a proviso to Sec. 454 wherein the adjudication proceedings would be dropped if it is shown that 
the noticee company has remedied the default prior to the issue of adjudication notice or has remedied it 
subsequently within the 30 days’ time. This relaxation is provided only to filing of Financial Statements 
(Form AOC-4) and Annual Return (Form MGT-7).  
 
Conclusion 
 
While most of the changes made to CA, 2013 are welcome, it can be observed that a lot of powers have 
been delegated to the CG to prescribe. Unless the CG prescribes rules, the benefits provided cannot be 
availed. The proposed reduction in timeline of rights issue under Sec. 62, the massive reduction in penalties 
and widening of protection given to companies under Sec. 446B and Sec. 454 would surely remove the 
metaphorical knife of penalties hanging over the head of entrepreneurs.    
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