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Payment to Directors against professional services rendered-Proviso under Section 197(4) 
– Some perspectives 

 
It is not uncommon for a company to seek out the services of its directors in their professional capacity 
for carrying out specific assignments for which they may be paid remuneration, which would be over 
and above what they are entitled to in their capacity as directors. Alternatively the director concerned 
may also be engaged as a retainer entitling him to a fixed payment   which may be periodic, apart from 
his remuneration as a director. Payments   of the above genre open up several legal issues offering 
considerable food for thought. In this exposition, we shall endeavour to articulate on some of the 
imponderables. 

Proviso under Section 197(4) corresponds to Section 309 of the 1956 Act 

The Board’s authority to make such payments stems from the empowering powers conferred on it in 
terms of the enabling provisions contained in the proviso under Section 197(4) of the Companies Act, 
2013 (hereinafter referred to as “The Act”). It is pertinent to note that the above proviso in the Act 
corresponds to Section 309 of the predecessor 1956 Act. However, there are    subtle differences 
between the present Act and the corresponding provisions in the previous Act on this point. Under 
the previous Act, the company had to seek the opinion of the Central Govt.as to whether the director 
to whom such payment was being contemplated possessed the requisite qualifications for the practice 
of the profession. On the other hand, the present Act imposes on the Nomination and Remuneration 
Committee, where the company is required   to constitute such a committee pursuant to Section 
178(1), the onus of determining whether the director proposed to be paid for such services possesses 
the requisite qualifications for the discharge of the concerned profession. 

The present Act does not call for the opinion of the Central Govt. as to whether the payment was 
indeed against professional services and has been made to a director possessing the required 
credentials. The Act also does not call for shareholders’ approval, given that such payments are for 
extending services other than in the capacity of a director. Further it is the lot of the Nomination and 
Remuneration Committee where the company has such a Committee to recommend to the Board, the 
engagement of the concerned director as also to recommend the remuneration for such services. The 
recommendation as regards the remuneration payable is in keeping with the terms of reference 
bestowed on the Committee by the Statute. Where such a committee does not exist, it is the Board’s 
responsibility to take a decision on the engagement as also to decide on the remuneration which is   
deemed appropriate. 

Payment for professional services can be made to both Executive directors as also to non-executive 
directors 

It is pertinent to note that the company can choose to avail of the professional services of not only its 
Managing director /whole time director but also its non-executive directors. We shall take up 
separately for consideration the engagement of independent directors in a professional capacity   in 
view of the provisions culled out in the Statute under Section 149(9). Also whether such payments 
lead to the creation of a pecuniary relationship, thus vitiating the independent director needs 
introspection.  

At this juncture it is suffice to say that the company can engage its Managing director in a professional 
capacity say as an Attorney and remunerate him for such services. Payment of remuneration for such 
services shall not be includible in the remuneration paid to him as Managing director which is subject 
to regulation under Section 197 read with Schedule V of the Act. Under the old Act, once the Central 
Govt. had given its affirmative opinion in a reference by the company that payment can be made for 
professional services rendered by a director who was a solicitor, it was  
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held that it is not required of the company to seek any other authorization for such payment.(Ruby 
Mills Ltd v Union of India(1985)(57 Com Cases 193(Bom.).Where a reference has been made to the 
Government, it is bound to express its opinion on the point in response to the query.(Stup Consultants 
Ltd v Union of India(1987)61 Com Cases 784(Del.). 
What constitutes professional services? 

Neither the present Act nor the 1956 Act defines the expression “professional services” .It is a settled 
legal principle that where the definition of a word has not been given in the Statute, it must be 
construed in the popular sense if it is a word of day to day use. Popular sense would also mean that 
sense which people conversant with the subject matter with which the Statute is dealing, would 
attribute to it.(Commissioner of Income Tax ,Andhra Pradesh v Taj Mahal Hotel,Secundrabad 
)1972(I)SCR168).Further the assumption is that where a term has not been defined ,it has to be 
construed that the Legislature must have used the word in its ordinary, dictionary meaning.(Union of 
India v Delhi Cloth and General Mills Ltd(AIR1963 SC 791). 

Going by the above principles it would be appropriate to ascertain the meaning of the term 
“Profession” as per the Legal Lexicon. The term has been variously defined. The Concise Law Dictionary 
of P.Ramanatha Aiyar defines it as ”an occupation or a calling which requires learned and special 
preparation in the acquirement of scientific knowledge and skill”. 

In L.M.Chitale v Commissioner of Labour (AIR 1964 Mad .131), the Court observed that “a profession 
or occupation is carried on for the purpose of earning a livelihood and a profit motive does not underlie 
such carrying of profession or occupation”. 

The most conspicuous feature that is associated with the discharge of a profession is that the person 
carrying on the same possesses some specialized knowledge, intellectual skill which makes him 
competent for that activity , as opposed to carrying on  an occupation which does not call  substantially 
for the application of such skill.  

Based on the repository of judicial pronouncements on the concept, the following persons have been 
held to carry on a profession: 

a) a Journalist(C.I.R.Maxse)(12TC 41). 

b) an Engineer(Section v The attorney General)(12 TC 166). 

c) a Solicitor(CIT v King &Patridge)(2 ITC 142). 

d) an Auctioneer or a valuer or an estate agent(C.I.R. v Peter Mclyntyre Ltd(12 TC1006). 

e) an Optician (Carr v I.R.C.(1944)2 AUER 163). 

The above is only an illustrative list of professions which have been recognized by the Judiciary. 
Persons carrying on other activities such as being a Commission Agent, a Chartered Accountant  , an 
Advocate, a movie actor et al would come within the ambit of professionals. 

Payment to Director for professional Services results into a Related Party Transaction(RPT) 

Under Section 2(76) of the Act, with reference to a company, a director, a key managerial personnel 
which expression embraces a chief Executive Officer, a Managing director, a whole time director is a 
related party. Any payment for provision of professional services shall be subject to the prior approval 
of the Audit Committee under section 177 where the constitution of such a committee is a 
requirement either on account of the company being a public listed company or where it satisfies the 
thresholds set out in rule 6 of the Companies (Meetings of Board and its powers) Rules , 2014. 
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The litmus test, as we prefer to call it namely, whether the transaction is in the ordinary course of the 
company’s business and whether the terms and conditions thereto are on arm’s length basis as 
postulated under Section 188 do not come into reckoning under Section 177 for payment of the above 
genre will invariably need the approval of the Audit committee.  If the engagement of the director in 
a professional capacity is a one-off arrangement, the Committee should bless the transaction prior to 
it becoming operational.  The committee should be provided with proper justification for such 
engagement, whether the remuneration proposed carries the recommendation of the NRC so that it 
can take an objective and informed decision in the matter. If the intention to enter into an 
arrangement for a retainership, the committee should be informed of the time span proposed for the 
arrangement, under what circumstances it will terminate so that it can consider the provision of an 
omnibus approval which will obviate the need to seek the approval of the committee for each of the 
payments to be made under the arrangement. 
Need for Board approval under Section 188 of the Act 

One conspicuous omission in the present Act which is intriguing,  to say the least, is that despite the 
fact that the Act  sets out the ground rules for approval of RPTs inexplicably it fails to define a “Related 
Party Transaction.” It is submitted that the contracts or arrangements of the genre as set out in Section 
188 do not by any means encapsulate the vast canvass of RPTs. In sharp contrast, Regulation 2(zc) of 
SEBI(LODR)Regulations, 2015  provides an exhaustive definition  to the term.  

Be that as it may, it is pertinent to note that the appointment of a related party to any office or place 
of profit in the company, its subsidiary or associate company comes within the scope of the Board’s 
approval under Section 188. 

The expression “office or place of profit” has been defined in the Explanation under Section 188(1) as 
follows: 

Quote 

“i)where such office or place is held by a Director, if the director holding it receives from the company 
anything by way of remuneration over and above the remuneration to which he is entitled as Director 
by way of salary, fee, commission, perquisites, any rent-free accommodation or otherwise” 

Unquote   

For the purposes of our discussion, it is not necessary for us to consider the second limb of the 
definition as it concerns the holding of a place of profit inter alia, by the relatives of the director.  

It may be noted that the above definition is an exact reproduction of Section 314(3)(a) in the 1956 
Act. 

It is pertinent to note that based on the above definition, the director would be deemed to be holding 
any office or place of profit in the company if the said office results in the payment of any 
remuneration to him which is over and above the remuneration he is entitled as a director. It follows 
from the above that if the director is assigned certain specific  tasks in a professional capacity which 
entitles him to any remuneration which is over and above what he is entitled as director, it tantamount  
to his holding an office or place of profit in the company. Reference in this connection may be made 
to the decision of the Madras HC in Sudarsanam(A.R.)v Madras Purasawalkam Hindu Janopakara 
Saswatha Vidhi Ltd (1985)(57 Co cases 776) in the context of Section 314 of the 1956 Act. The Court 
held that the prohibition imposed by the Section applies only to a director who is holding some office 
and not to a mere sitting director. Applying the above ratio, it follows that the Managing 
Director/Whole time Director cannot be deemed to be holding an office or place of profit  
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in the company within the ambit of Section 188 , considering that the remuneration being  paid to him 
is only for the position held by him. It is only when he is called upon to extend services in a professional 
capacity for which he shall be remunerated over and above his remuneration as Managing director, 
that he shall be drawn into the vortex of section 188. 
 
Is approval of the Board /members under Section 188   required for making payment of 
remuneration to a director in a professional capacity ? 

We have seen above that the engagement of a director in a professional capacity for which he shall 
be remunerated separately shall result in his holding an office or place of profit in the company. Arising 
out of the above, it is necessary to examine whether such appointment shall come within the ambit 
of the Board’s /shareholders’ approval as a RPT. It is pertinent to note that  in terms of Rule 15 of the 
Companies (Meetings of Board and its powers)Rules, 2014 where the remuneration contemplated for 
the office of profit held exceeds a monthly payment of rupees two and half lacs  approval of the 
shareholders would be called by special resolution. 

It is however important to note that the applicability of Section 188 in the above situation is dependent 
upon whether the litmus test as propounded in the  fourth proviso under Section 188(1) is met or not. 
The questions that need to be answered where the Board is contemplating to engage a director in a 
professional capacity are: 

a) whether such appointment contemplated by the company  is in its ordinary course of business and 

b) whether the amount proposed to be paid has been arrived at  on an arm’s length basis.     

Ordinary course of business – Explained 

As the above expression does not find a definition in the Act, its meaning has to be gleaned from legal 
lexicons and from the repository of judicial pronouncements on the subject. 

Black’s Law Dictionary describes the term to mean “In general any matter which transpires as a matter 
of normal and incidental daily customs and practices in business, a normal routine in managing a trade 
or business”. 

The term also denotes activities that are necessary, normal and incidental in the business. 

The Judiciary has also laid down a number of tests to determine whether any activity carried on by the 
company is in the ordinary course of business. Any activity which is authorized by the company’s 
Memorandum has been held to be in the ordinary course of business in Matrix Logistics Limited v The 
Commissioner of Income Tax II(122 ITD 228). 

Again any activity where there exists a reasonable connection between the activity carried on and the 
nature of the business of the company would be in the ordinary course  as held in A.Ebrahim and 
Company v State of Bombay(13 STC 877). 

Further any activity carried on systematically with an intention to carry on the same over a period of 
time has also been deemed to be in the ordinary course. 

In the context of the question that is under scrutiny it can be said emphatically that in as much as it is 
in the normal course of business to engage professionals for various business practices, assigning the 
director with a task which makes use of his professional expertise would be perfectly in order. 

Arms’ length basis 
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Clause(b) under the Explanation in section 188 (1) stipulates that an “arms’ length transaction” would 
be one which is between the two related parties which is conducted as if they were unrelated, thus 
ensuring that there is no conflict of interest. 
 
To settle the question whether the payment contemplated to the director for engaging him in a 
professional capacity is determined on arms’ length basis pricing, the company could seek recourse to 
reports provided by independent professional agencies as to the fairness of the pricing. Another 
reference point would be to see whether the compensation proposed is in line with the trends in the 
market for similar services. 

To sum up, if both the above tests as elucidated are satisfied, the engagement proposed does not 
enter the arena of authorization under Section 188. 

If either of the tests fails, the contract proposed will have to be subjected to approval of the Board 
and if the threshold prescribed in rule 15 ibid    as stated above are breached, approval of the 
shareholders will have to be obtained and the related parties in the transaction shall not vote. 

Engagement of Independent Directors in a professional capacity 

In this segment of our exposition, we shall try and find answers to the vexed question whether an 
Independent director can be assigned with a task in relation to the company, in a professional capacity. 

For this purpose we shall examine the extant provisions in the Statute. The law abhors the creation of 
a pecuniary relationship as between the independent director and the company except in the manner 
and subject to the thresholds set out in clauses(c), (d) and (e) of sub-section (6) under Section 149.  
Clause (c) of the said subsection provides that the pecuniary relationship of the Independent Director 
shall be limited to his remuneration as such director or to transactions not exceeding 10 percent of 
his total income or such amount as may be prescribed with the company, its subsidiaries or associate 
companies or their promoters or directors during the two immediately preceding financial years or in 
the current financial year. 

It is also pertinent to look at Section 149(9), which for facility of understanding is reproduced below: 

Quote 

“Notwithstanding anything contained in any other provision of this Act but subject to the provisions of 
Section 197 and 198, an independent director shall not be entitled to any stock options and may receive 
remuneration by way of fee provided under sub-section(5) of Section 197, reimbursement of expenses 
for participation in the board and other meetings and profit related commission as may be approved 
by the members”. 

Unquote   

As maybe observed, Section 149(9) overrides all the other provisions of the Act. It begins with a non-
obstante clause which has the effect of giving it an overriding effect over other provisions in the  
Statute as a whole. It was held in Central Bank of India v State of Kerala(2010)(AIR SCW 2436) that 
while interpreting a  non-obstante clause, the court is required to find out the extent to which the 
legislature intended to do so and the context in which the non-obstante clause is used. 

A plain reading of Section 149(9) suggests that an independent director shall not be entitled to stock 
options. Further he may receive fees for attending meetings of board and other meetings, be   

 
reimbursed against the expenditure incurred for attending such meetings and profit related 
commission as approved by the members. The reference to Sections 197 and 198 in the Section is on 
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account of the fact that profit related commission is subject to determination as per Section 198 and 
has to be approved by members. Further Section 197(5) allows the payment of sitting fees subject to 
the limit set out in rule 4 of the Companies (Appointment &Remuneration of Managerial 
Personnel)Rules, 2014. Besides, the sub-section overrides all other provisions of the Act. 
Further Section 149(6) is dismissive of the creation of a pecuniary relationship other than the 
remuneration to which the Independent director is entitled to as such a director or having transactions 
which do not exceed 10% of his total income. 

A combined reading of the above provisions leads to the conclusion that the independent director 
should not be engaged by the company in a professional capacity. The other point that comes into 
contention is that an independent director is independent of the management and his engagement 
by the board in a professional capacity may vitiate his independence. 

As a counter point, it can be also argued that since any payment to a director in a professional capacity 
would be over and above his entitlement to remuneration as director, there is no bar to such 
engagement. It can also be stated  that the engagement of an independent director in a professional 
capacity is the very anti-thesis to the concept of independence.  

The issue has not been yet tested in the corridors of judiciary and the cleavage of opinion on this point 
will perhaps fester until a judicial view is available. 

Conclusion  

We have articulated on almost the entire gamut of the substantive law relating to the appointment of 
directors in a professional capacity and as can be appreciated, there exist cobwebs of doubts on 
several aspects surrounding the issue. Until the matter is settled judicially, we can articulate on the 
subject until the cows come home.  

CS Ramaswami Kalidas 

December 17, 2020 
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