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Section 186 of the Companies Act, 2013 - Some food for thought 

Section 186 of the Companies Act, 2013 (hereinafter referred to as “the Act”) corresponds 

conceptually to Section 372A of the predecessor Act i.e. Companies Act, 1956. In reality, it traverses 

a path which is much wider than its predecessor and its tentacles extend much wider than perhaps 

was intended by the legislature.  Further, it is replete with drafting anomalies which still need to be 

addressed. It is also much more rigid and inflexible, making it an arduous obligation for corporates to 

fulfil as opposed to its avowed intention to regulate investments and lending by companies essentially 

to corporates.  

In this exposition we shall seek to make a deep dive into some of the portions in the Section which 

give rise to   ambiguity still and also point out the rigidity and inflexibility in the Section, which makes 

its acceptance by companies an unconscionable burden. 

• Difference in Marginal notes to the Section as against predecessor provision is indicative 

of its overarching reach  

Headings prefixed to Sections or sets of Sections serve as an useful internal aid to the construction of 

Statutes in that they are preambles to those Sections. However, the marginal heading to a Section 

cannot control the interpretation of the words of the Section, in particular if the language of the 

Section is clear and unambiguous. (Chandraji Rao v CIT (AIR 1970 SC  1582). 

Where there is doubt, the marginal heading can be relied upon as an aid to construction. They cannot 

control the plain words in the Statute but may explain ambiguous words. (Western India Theatres Ltd 

v Municipal Corporation of the City of Poona (AIR 1959 SC 586).  

The marginal note or heading to a Section cannot be applied for construing a Section but it certainly 

can be relied upon as indicating the drift of the Section or to show what the Section is dealing with. 

Juxtaposing the above aid to construction, we can make out the difference in the marginal heading as 

appearing in Section 186 and compare it with that in Section 372A to appreciate the amplitude of the 

former. Section 186 starts with the heading “Loan and investment by company”. 

Contrast this with Section 372A in the former Act which was introduced by the Companies 

(Amendment) Act, 1999 to consolidate two Sections 370 and 372 which were regulating, respectively, 

the provision of inter corporate loans and inter-corporate investments. The heading in Section 372A 

namely  “Inter-corporate loans and investments” clearly indicates the drift of the provision in that it 

intended only to regulate the inter-corporate loans and investments which is exactly what a legislation 

which regulates companies ought to do. 

By contrast, Section 186 simply speaks about loans and investments to be made by a company which 

clearly is an indication that its purpose is not only to regulate the provision of loans and investments 

into companies but also to embrace lending to non-corporate entities. Where it relates to making of 

investments, Clause (c) in sub-section (2) limits itself to providing the thresholds for investments into 

any other body corporate.  

We shall subsequently articulate on the use of the expression “body corporate” which also gives rise 

to some amount of trepidation. 
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• The Notes on Clauses relating to Section 186 contemplate its applicability to “persons” 

In contrast to Section 372A, which was clearly intended only to regulate loans and investments to 

Bodies corporate, the Notes on clauses to the Companies Bill, 2011 clearly provided that its 

application was contemplated to cover, apart from bodies corporate, provision of loans to persons as 

well. The intention of the present provision was to extend its coverage to the provision of loans to 

persons as well. 

Normally the statement of objects and reasons to a proposed legislation is a pointer to the legislative 

intent. The language used in clause (b) of subsection (2) itself is unambiguous and covers the 

provision of loans to “Persons’. 

Considering the above, the statement of objects and reasons provided cannot be applied as an aid to 

construction of the provisions of the Act though it may be used to ascertain the objects underlying the 

legislation and the conditions which necessitated the enactment. (A.Thangal Kuju Musaliar v 

M.Venkatachalam Potti, ITO (AIR 1956)(SC 246)). 

• “Without prejudice to the provisions contained in the Act”- Significance of the starting 

words in Section 186 

The significance of the opening words as quoted above in the Section needs to be understood. The 

above words indicate that the Section operates in an independent field and will not in any way 

prejudice the operation of any other provision in the Act. The use of the above expression has been 

rendered necessary since there are some segments in Section 185 which overlap with Section 186. It 

is abundantly now clear that Section 185 and 186 operate on separate fields and do not overlap. 

It is pertinent to note that in ITO v Gwalior Rayon Manufacturing (Weaving) Co. Ltd (AIR 1976 SC 43 

at page 47) the Apex Court has explained that where a provision has been enacted “without prejudice 

to another provision” it does not have the effect of affecting the operation of the other provision and 

any action taken under it must not be inconsistent with the such other provision. 

Reference may also be made to the ratio in Institute of Chartered Accountants of India v Vimal Kumar 

Sharma (1 SCC 534) where it was noted that the use of the words  “without prejudice” as appearing in 

Sections 24A, 25 and 26 of the Chartered Accountants Act, 1949 show that the offences defined in 

the said Act do not bar the prosecution of offences under the penal code. 

• Term “Person” is not defined in the Act. - Limited exclusion of “employee” a clear after 

thought! 

Clause (b) in sub-section(2) covers provision of loans, guarantees or security in connection with a 

loan to not only a body corporate but also to a person. 

The term “person” has no definition in the Act. One of the principles of statutory interpretation is that 

where a word is undefined, it must be construed in its popular sense if it is a word of everyday use or 

accorded the meaning as per the Lexicon. Popular sense refers to that sense which people 

conversant with the subject matter with which the statute is dealing with it attribute to it. The meaning 

or definition of words in a different provision or statute cannot automatically be imported for the 

interpretation of the same word in another statute.(CIT V Venkateshwara Hatcheries (P)Ltd(237 ITR 

174(SC).   
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Having said the above, one must appreciate that the term “person” cannot be limited to its application 

in common parlance, given that it has a much wider connotation in law as provided in the General 

Clauses Act, 1897. 

The General Clauses Act is a consolidating and amending Act whose purpose is to avoid superfluity 

and repetition of language .(Rayarappan v Madhavi Amma(AIR 1950 FC 140). The definitions and 

general rules of interpretation contained in the said Act have to be read in any other statute governed 

by it unless the statute does not contain anything repugnant to them in the subject or context. 

(Dulichand v CIT)(AIR 1956 SC 354).  

It would be improper in the context of Section 186 to limit the meaning of the term “person” as 

understood in common parlance, given that the term includes a juristic person such as a company 

also. 

Section 2(42) in the said Act defines the term “person” inclusively to include any company or 

association or body of individuals, whether incorporate or not. 

From the above, it follows that the term person includes a natural individual , a company, a body of 

individuals such as a partnership firm, Association of persons as well. 

As Section 186 intends to impose fetters on the provision of loans as also on making of investments it 

is clear that loans or guarantees to firms, Association of persons etc. made by a company shall also 

be taken into consideration for determining the company’s capacity to lend and invest. 

The use of the word “person” in the Section also meant that employee loans would come within the 

ambit of the Section. It would be calamitous if the distinguished Board of a large company were to sit 

in soulful judgement to decide on the request for a loan from an employee in the opulence of a 

grandiose Board room! 

As this set off a furore in Corporate India, as a knee jerk reaction, MCA clarified vide its circular 

no.4/2015 dated 10.3.2015 that loans and advances to employees other than the managing or whole-

time directors would not be covered under Section 186. Wiser counsel thus prevailed to reduce the 

agony of corporate India on this score. 

The above circular was doubtful of legal sustainability since it contradicted the Act but as  it was a 

benevolent circular, it passed muster since no one wanted to stir the hornet’s nest!. 

This was clearly a case of the legislature biting more than what it could chew and eventually an 

Explanation was inserted under subsection (2) to clarify that the term “person” shall not include for the 

purposes of this subsection any individual who is in employment with the company. 

• Purpose of inserting an Explanation in the Statute 

 The above Explanation was added through the Companies (Amendment)Act 2017 with effect from 

May 7,2018. 

The purpose of inserting an Explanation in a statutory provision is to clear any ambiguity. Even 

though it was inserted subsequent to the introduction of the Act, considering that it is clarificatory, it 

has retrospective operation as held in Abdul latif Khan v Abadi Begum (Mrs.)(AIR 1934 PC 188).  
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Whether the limited exclusion of an employee from the scope of the term “person” is good enough is 

also a matter of debate considering that loans to other individuals who are not employees including 

non-executive directors could still come under the sweep of the Section! This gives scope for the 

Section to intrude into the jurisdiction of Section 185, conflict with which is sought to be avoided 

through the usage of the words “without prejudice to the provisions contained in this Act” as explained 

above. 

Where a managing director or whole-time director is concerned, loans could be provided as either a 

part of their conditions of service or with the approval of shareholders through a special resolution. 

• Section covers loans and investments into a body corporate-can the definition of “Body 

Corporate” in the LLP Act be imported to extend the concept 

The Section takes into its stride the provision of loans, guarantees and making of investments into a 

body corporate. A “Body Corporate” has been defined by Section 2(11) to include a company 

incorporated outside India but does not include a co-operative society registered under any law 

relating to such Societies or to any other body corporate not being a company as defined in the Act, 

which the Central Govt may by notification specify in this behalf. Vide Notification no.SO 1592(E) 

dated 12.4.2018, the Central Govt. has clarified that the Asian Development Bank referred to under 

Section 2 of the Asian Development Act, 1966 shall be a specified body corporate. 

It is pertinent to note that a “limited liability Partnership” (LLP) is not specifically covered under 

Section 2(11). However, the Limited Liability Partnership Act, 2008 provides under Section 2(d) a 

“means” definition to a “Body Corporate” which not only includes an LLP constituted in India but also 

outside India. Thus by importing the definition given in the LLP Act, for the purposes of Section 186 

we can state that an LLP is a body corporate. 

Whether one can import the definition given to a term in an allied legislation when the mother 

legislation has a specific definition is however, a matter of debate. 

Having said this, consistent with the objective of the Section which is to regulate loans and 

investments not only in companies but also to persons, we can say that it would be appropriate that 

LLPs are covered within the ambit of the Section notwithstanding that they are not bodies corporate 

under the Act. 

• Section 186 is inflexible and rigid  

As compared to its predecessor clause, the present Act is inflexible for several reasons. For one any 

loan/investment made into a wholly owned subsidiary will be included for the purpose of determining 

the thresholds prescribed. The only concession allowed is that there would be no need to seek 

shareholder approval. The former Act eliminated from consideration the lending/ investments made 

into a wholly owned subsidiary. 

Further the Act provides that no loans shall be provided on interest free terms. The rate of interest is 

bench marked against yields for Govt. Security linked to their tenor. It is submitted that in required 

situations the Holding company should have been allowed to lend to its subsidiaries on either 

subsidised interest rates or at nil rates in case such a measure was needed for the resuscitation of 

the ailing subsidiary. 
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It is pertinent to note that under the Income tax Act waiver of interest is allowed until it accrues as long 

as the lender has not made the lending out of borrowed funds. 

It is intriguing that the Statute should come in the way of what is essentially a business call.  

Conclusion 

One could take pot shots on the present legislation by poking more holes in terms of drafting 

anomalies. That, however, is not our intention. 

We have therefore cherry picked on the major pain areas and areas of ambiguity so that a better 

legislation emerges. In our opinion the previous law on the subject was working perfectly well, it had 

less of clutter as also lesser ambiguity. Change as they say is the only constant in life. At the same 

time change for the sake of change is most unwelcome and this is what ails the present dispensation 

most. 

 Ramaswami Kalidas 

 25 July 2022  

 

 

 

  


